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Often pluralism is reduced to a simple proposition. There is, in any given nation state, a number 

of competing social, cultural and individual values, and these must be tolerated within an 

overarching sovereign order that both encompasses them all, and allows them a degree of 

independence. Indeed, as John and Jean Comaroff have eloquently argued, there is a dialectic 

between neoliberal capitalism and the proliferation of values taken as facticity by our global 

society precisely because the hegemony of the Washington Consensus seemingly eclipses all 

the big ideals that once claimed to stand in for the ideal of humanity. Famously, one such ideal 

was an ethical, not simply an economic, version of socialism – from each according to her ability 

to each according to her need, to paraphrase Karl Marx’s famous phrase. As they have also 

pointed out, the terrifying encroachment of neoliberalism, with its endless force of reverse 

transubstantiation, has left many peoples and cultures few options but to enter the legal arena 

and battle for some kind of barrier against this force. It is against this background that I will 

discuss the significance of legal pluralism in the new South Africa, which is clearly connected to 

a struggle against the hegemonic domination of euro-modern conceptions of sovereignty, and 

with them the supply-side economics that purportedly is simply the other side of liberal 

democracy. I want to begin, however, with a discussion of the philosophical basis of pluralism 

that directly challenges the neoliberal view of competing worldviews and value systems, all of 

which must ultimately be reconciled with the euro-modern notion of a thoroughly rationalized 

state and order of civil society. 

 

Famously, one aspect of this push towards a thoroughly rationalized state was the movement 

of legal positivists who promised to turn law itself into a precise science.
 i
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Historically, this effort begins in Germany with the philosopher Leibniz who devoted a lifetime 

to developing what he could defend as a fully scientific codified law.  Leibniz, ofcourse, is the 

first of many legal positivists who aspired to this idea of law as a science, both in codified 

systems of law, and more surprisingly, in Anglo-American systems of common law. From Hans 

Kelsen, through H.L.A. Hart, to the new positivists such as Jules Coleman, the ambition is the 

same: to create a coherent set of rules that both identifies what law is and allows for the 

thorough rationalization of the rules of a legal system. Modern sociologists, such as Max 

Weber, were more cynical about what this process of a rationalized legal system meant for 

human society, but still held that a rationalized system of law was inseparable from the 

inevitable disenchantment of the world, and with it, the end of the mytho-poetic thinking that 

had informed earlier customary notions of law.
2
 

 

The great neo Kantian philosopher, Ernst Cassirer, displaced the notion that man, and I use that 

word deliberately, has a unique place in the universe because of reason and rationality. It is 

impossible in this short talk to describe the intricacies of Cassirer’s complex reworking of 

Immanuel Kant, and specifically, Kant’s notion of the schema. We need to focus, then, on how 

Cassirer argued that human beings are not primarily rational creatures but, instead, are 

symbolizing creatures, whose difference with the other animals with which we share the planet 

is in the range and diversity of symbols, and with that the unique distinction we make between 

actuality and possibility. For Cassirer, all forms of knowledge, including science and myth, are 

symbolic processes with their own inherent logic – a logic which can only be known by an 

intricate study of the symbolic form in its actual workings.
3
 Famously for Cassirer, all of the 

symbolic forms he studies, including religion and myth, have an ‘I’ standpoint which allows for 

reflective judgment and a rational logic that is neither more or less logical than any other 

symbolic form. Cassirer is important, then, because his entire work is a force against the 

assumption that modernity can be nothing else but the scientisation of all reality, including 

social reality, and that this process of scientisation would lead to the disenchantment of the 

world and towards a rationalized legal system. Mythical thinking on this Weberian 
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understanding of modernity is necessarily relegated to the primitive and the superstitious – a 

way of thinking that will ultimately be overcome as more and more cultures concede to a Euro-

modern conception of human life. But, under Cassirer, pluralism then is not a simple statement 

of a so-called ‘social fact’ that there are competing value systems within any given society, but 

now becomes the recognition that the inevitable plurality of symbolic forms inheres in the very 

way human beings must approach their world, and that no one symbolic form, particularly that 

of science, will ever eclipse all the others in the great march of history towards euro-modernity. 

Yet, that said, the finite creature that we think of as a human being is marked both by ideality 

and universality in that all of human life and natural life only comes to us through a complex 

process of symbolization. Thus, the great philosopher of plurality is not a pluralist in the 

neoliberal sense. We may seem to have come a far distance from the question of legal 

pluralism, and particularly of legal pluralism within the new nation state of South Africa; but. 

my hope here is to put the discussion of legal pluralism in a context that separates it from the 

value pluralism of neoliberal capitalism. 

 

For our purposes today I accept Professor Chuma Himonga’s succinct definition of legal 

pluralism: 

However, even this expanded concept of a legal system does not encompass legal 

pluralism as it is conceived in some of todays emerging legal theoretical perspectives. 

Within these perspectives legal pluralism, or what is to be referred to in this paper as 

legal pluralism in a deep sense, encompasses a situation in which non-State legal orders 

or normative orders, sometimes referred to as semi-autonomous social fields, co-exist 

with State law (including indigenous laws which have been recognised by the State as 

part of State law). The various legal orders existing in a State polity, that is, State law, 

indigenous law, and other normative orders are not completely independent of each 

other; they interact in various ways and at various levels. Presumably, their respective 

values also interact, or in some way rub against each other, so that they influence each 

other. In legally pluralistic States, therefore, one may find not only one but several, even 

mixed, legal cultures reflecting the interacting, diverse, legal systems.
4
 

 



4 

 

Throughout all of her work Himonga has powerfully argued that the living customary law of 

South Africa differs from both the English common law and the Roman Dutch law systems – the 

two systems that have historically made up the mixed legal system of the public criminal law 

and civil private law of South Africa. For Himonga this difference effects all aspects of law – the 

source of law, the ideas of law, the processes of law (such as rules of adjudication), and indeed 

how the very outcome of an actual legal conflict is envisioned. Thus, the structure of the legal 

system, the institutions that make up such a system and the form they take, the substance of 

the system which is made up of rules, documents, principles and statutes, and the culture of a 

system is different in each one of these aspects from the hegemonic mixed English-Roman-

Dutch law system. First, the source of law is, to use Charles Taylor’s phrase, ‘action 

transcendent’ and thus not secular. More often than not, the source of living customary is 

related back to the ancestors. Thus, although the living customary law can evolve and change, 

and indeed certainly has been changing in accordance with the new constitutional 

dispensation, it does not change by a group of present living human beings gathering together 

and simply declaring the law changed. The change or evolution must take into account the 

roots of living customary law in the ancestors and the traditions associated with such a 

symbolic world. Secondly, the ideals of living customary law, such as uBuntu (which I will return 

to), has a profound effect on both the institutions of law and the actual rules and processes 

that guide legal conflict. As Himonga argues, in most living customary law institutions there is 

no formal lawyer present on either side; the rules of evidence are extremely flexible since the 

main purpose of the hearing is to let both sides tell their story; what is sought is a solution and 

not a winner-take-all verdict. The solution entails the restoration of the breach of the social 

relationship, and therefore the remedies available go considerably beyond those of either the 

Roman Dutch private law or the English common law. Often the solution and restoration is 

evoked through a parable rather than through a conventional rule, and it is the parable that 

helps guide the remedy. In both Roman Dutch law and English common law the remedy of 

correction and restoration is usually funnelled through much more conventional notions of 

repair and primarily through damages.  
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I had the privilege of working as a Sangoma’s assistant in the winter of 2004 and I will use an 

example of how she solved a particular conflict, leaving aside the question of whether a 

Sangoma should be considered part of the law. The Sangoma had caught a young man who had 

stolen a television from an elderly neighbour. She and the young man returned the television to 

the neighbour. But, the young man was further ordered to work for his neighbour for the next 6 

months. The young man was an AIDS orphan, and had therefore had not been taught the 

important ethical commitment and obligations that lie at the heart of the living customary law. 

For the Sangoma, the only way for this young man to learn uBuntu was to do uBuntu. The 

young man accepted the order that he should work for his elderly neighbour, and, indeed, the 

story has a happy ending in that they actually lived together until the young man graduated 

from Khayamandi High School. Roger Berkowitz has powerfully argued that, ‘justice has fled our 

world’ and that ‘lawfulness, in other words, has replaced justice as the measure of ethical 

action’.
5
 But, as we have seen in this example both the Sangoma’s remedy, and the acceptance 

of the young man of the order to do uBuntu to the neighbour he had harmed, is close to what 

Berkowitz defines as a view of law doing justice: ‘law is the experience of friendship and mutual 

reciprocity that, as Aristotle writes, inspires the acts of grace that unite a plurality into a unity’
6
. 

Of course, before we even begin to elaborate on the living customary as always developing, we 

need to have an extensive ethnography. As Fracois Devilliers argues, to state what customary 

law is all too often leads us back to the customary law that was inscribed by the colonisers of 

South Africa and therefore even statements about what the law is must be met with caution, 

since if it is living it is changing. But if the story I have just told is to show us anything it is that 

justice may not have fled from this world, and that the living customary law is much closer to 

law as just relatedness than its other contemporaries in South Africa. Justice Mokgoro, for 

example, has daringly argued that the entire spirit of the South African Constitution should be 

interpreted to embody the spirit of uBuntu. 

 

uBuntu has purportedly been notoriously difficult to define and its use in law has been sharply 

criticised. For now let me define uBuntu as the African principle of transcendence through 
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which an individual is pulled out of himself or herself back towards the ancestors, forward 

towards the community, and, towards the potential each one of us has. The famous phrase 

‘umuntu ngumuntu ngabantu’ literally means ‘a person is a person by or through other people’. 

This phrase us often mistranslated with the addition of the word “only”; i.e. that a “person is a 

person only though other people”. There are innumerable phases and parables that are used in 

Xhosa and Zulu to teach us about uBuntu, this is only one. Still, since it’s so well known, we can 

begin with it in our examination of uBuntu. Each one of us has the potential to embody 

humanity, or humanness, understood from an ethical perspective. Further, uBuntu requires us 

to come out of ourselves so as to realise the ethical quality of humanness. We are required to 

take that first ethical action without waiting for the other person to reciprocate. uBuntu then is 

not a contractual ethic. It is up to me. And, in a certain profound sense, humanity is a stake in 

my ethical action. Thus, if I relate to another person in a manner that lives up to uBuntu, then 

there is at least an ethical relationship that exists between us. Of course, if the two of us relate 

to others around us in a manner that lives up to an ethical understanding of humanness then 

we will have created an ethical community. The second half of that phrase means that people 

live through the help of others. But it is not simply sustenance that is implied here, although 

that is part of it. It is, more importantly, that an ethical world can only be brought about if each 

one of us takes it upon ourselves to live in conformity with the complex ethical demands put on 

each one of us living in a community that aspires to be just (in Berkowitz’s sense of the word). 

Thus, in a sense, uBuntu reconciles the long standing Anglo-American feminist debate about 

whether justice, or care, should begiven priority as the primary value. We can only act caringly 

towards an individual, in terms of uBuntu, if we also treat them with dignity and aspire to a just 

relationship with them. The relationship is not altruistic, but it is certainly one that denies that 

there is an ontologically based contradiction between selfishness and altruism. We are all 

served by living in an ethical community. So it is in our interest, understood in a particular way, 

to act ethically. The temporality of uBuntu is important here for since we are ‘required to go 

first’ it may not be in our immediate interest to act ethically. For example, if I give a bottle of 

water to someone who is brutally thirsty I may get nothing back from that person, besides, 

possibly, a ‘thank you’. But twenty years down the line my daughter may find herself thirsty and 
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without water, and someone will give her the water she so desperately needs because I have 

helped to build a community that lives by this demanding ethic which provides support for all 

the members of the community in the long run. There is a famous isiXhosa saying ‘what goes 

out the front door comes in the back window’. The idea here is that we live in a force field in 

which ethical actions reverberate and encourage affirmative ethical environments. The closest 

we have in Anglo-American terms is ‘what you give out, you get back tenfold’. The best way to 

describe uBuntu, then, is as an activist ethics of virtue.  

 

It is important to note that uBuntu is not just an ethical ontology of a purportedly shared world, 

but an ethical demand to bring about a shared world. Critics of uBuntu often implicitly identify 

uBuntu with a conservative ethical ontology – one which is both hierarchical and patriarchal. 

What is missed in this criticism is precisely the activism inherent in uBuntu. uBuntu is an ethical 

demand which promotes the actual experience of building, enhancing and, at times, repairing 

the moral fabric of an aspirational community inherent in the notion of the uBuntu as the 

African principle of transcendence. As we will see shortly in a discussion of Justice Albie Sachs’ 

judgement in Port Elizabeth Municipality v Various Occupiers, what is at stake in uBuntu is the 

promotion of a dialogue in situations of conflict, of the sort akin to the ancient dialectical 

meaning of the term as it comes to us through logos. Such a dialogue is about confronting the 

situation at hand in its full sense. It is about questioning the history of colonialism to remind 

ourselves of the history, for example, of forced removals. It is about deeply reflecting on what is 

at stake in defending customary law, and what must be done to ensure the well being of the 

larger community. The saying ‘a botho bag ago a nne botho seshabeng’, which literally means 

‘let your welfare be the welfare of the nation’, points us again to how uBuntu calls us to an 

aspirational community in which my wellbeing or welfare is built and enhanced by seeking to 

ensure the wellbeing of the larger community in which it is necessarily rooted. 
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In his work with the San, Kabir Bavikatte, who is one of the students whom I fund under my 

chair, has also found that the understanding of the San, of their interconnectedness with one 

another and to nature, focuses more on virtue than it does on rights and their vindication: 

A relational understanding of the self emphasises less on rights in its engagement with 

the world and more on virtue – virtue being defined here as the sense that foregrounds 

ones connectedness rather than separateness. The practice of virtue on a number of 

occasions also resolves conflicting rights through the practice of connectedness by the 

manifesting of what we term here as ‘relational sentiments’ such a graciousness, 

kindness, love, compassion, patience and generosity.
7
 

 

Ethics of virtue are often taught by parables, and the teaching of uBuntu is no exception. As we 

have seen, uBuntu often appeals to parables to teach its lessons.
8
 There are an infinite number 

of such parables in the Zulu tradition. One such parable is “The visitor’s stomach equals that of 

the size a bird’s kidney”. The saying indicates that sharing your food with a visitor or stranger 

will not exhaust the host food supply. Hilton White, whom I will be funding to continue to his 

field work in Zululand in 2009, did path-breaking work on conceptions of inhumanity amongst 

the Zulus. His work shows us that the ethical meaning of humanness or humanity is often 

demonstrated through parables of what constitutes inhumanity and that colourfully describe 

how inhumane behaviour takes over the individual who promotes it. Such parables are often 

used in Zulu customary law to draw out the meaning of how a community has been fractured 

by inhuman behaviour. 

 

So far I have described uBuntu philosophically, and it is crucial to recognise that uBuntu is a 

philosophical ethic. It is important to emphasise this point because uBuntu, like many other 

traditional African ideals, is trivialised as coming from an outmoded form of life or, 

alternatively, belittled as an ethic that black South Africans do not live up to. Part of the work of 

my chair, particularly the work in the townships, is to examine to what degree indigenous 

ideals, such as uBuntu, have survived the brutality of apartheid and the violence and dire 

poverty imposed by neo-liberal capitalism. The ethnographic question is as separate from the 
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justification of uBuntu as it would be in any ethic. Although, as we will see, a good part of my 

chair will be to fund ethnography. 

 

As Paget Henry has powerfully argued, colonisation of Africans by Europeans made race the 

primary signifier of the difference between them. Race becomes integrally linked to other 

binaries such as primitive – civilised: rational: irrational and prelogical: logical. To quote Henry: 

From this biological reduction was also a radical deculturization that shattered both self 

and world and also made the African’s capacity to labor very visible to Europeans. 

However, this was no ordinary capital/labor relation. Faust, the capitalist developer, was 

here metamorphosed into Prospero, while his racialized worker was transformed into 

Caliban. The “Calibanization” of Africans could not but devour their rationality and hence 

their capacity for philosophical thinking. As a biological being, Caliban is not a 

philosopher. He or she does not think and in particular does not think rationally. In the 

European tradition, rationality was a white trait that, by their exclusionary racial logic, 

blacks could not possess. Hence, the inability to see the African now reinvented as 

Caliban, in the role of sage, philosopher, or thinker. In short, this new racialized identity 

was also the death of Caliban’s reason.
9
 

Crucial then to the restoration of humanity of Africans is to recognise that there is African 

philosophy, and more specifically, that Caliban does indeed have reason, even if it has been 

veiled by myopic imperial prejudice. The philosopher Lewis Gordon has suggested that African 

philosophy be identified as Caliban’s reason. But this is not the only justification for engaging 

seriously with African philosophy and ethics.  Henry has argued that African traditions, and he 

grapples primarily with the Yoruba spiritual tradition, offer a strong basis for a new African 

version of existentialism in which both psychic and communal disrepair, inevitable under 

colonialism, need not lead to tragic personal or communal collapse. It is beyond the scope of 

my lecture to discuss in more detail African existentialism, although I do so extensively in my 

new book, co-authored by Ken Panfilio, “The power of Symbolic Forms and Revolutionary 

Transformation”. For now, I simply want to emphasise that the philosophical recognition of 

uBuntu is necessary for the respect of Caliban’s reason. Thus, crucial to the restoration of 

Caliban’s reasoning is the recognition of uBuntu, not only in customary law, but in 

Constitutional law. 
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One would expect uBuntu, if it were to be applied as a justiciable principle, to have an effect on 

all aspects of what we discussed as the parts of a legal system: the structure, substance and 

culture. We can use Justice Sachs’ judgement, which is an exemplary deployment of uBuntu, as 

I have described it earlier, to demonstrate that, in fact, it does affect all three aspects of a legal 

system. Portelizabeth Municipality v Various Occupiers was a case brought by the Municipality 

against squatters who were unquestionably there ‘illegaly’ and did not want to leave their 

homes to be removed to Walmer township, arguing that Walmer was a dangerous and crime-

ridden area. In his judgement, Sachs J argues that the Prevention of Illegal from and Unlawful 

Occupation of Land Act (PIE) was adopted with the manifest objective of overcoming the brutal 

history of forced removals in the name of a future worthy of the values and ideals of the new 

constitutional dispensation. As I mentioned earlier, uBuntu demands this careful investigation 

of the sources and cause of moral and ethical breakdown. Once this history is fully taken into 

account it creates an ethical context which demands generous reading of the legal significance 

of PIE. To quote Sachs J: 

In this context PIE cannot simply be looked at as a legislative mechanism designed to 

restore common law property rights by freeing them of racist and authoritarian 

provisions, though that is one of its aspects.
10

 

Sachs J argues that s 25 of the Bill of Rights, which protects property rights, and s 26, which 

ensures adequate housing, must be read together in the context of judging whether or not an 

eviction order is legitimate. But, for our purposes here, which is how Justice Sachs appeals to 

uBuntu, we need to stress first that the simple finding that squatters are illegally on the land 

does not solve the case. Again to quote Sachs J: 

The court is not resolving a civil dispute as to who has rights under land law; the existence 

of unlawfulness is the foundation for the enquiry, not its subject matter.
11

 

For Sachs J there are a whole series of ethical criteria that need to be examined before any 

decision on an eviction order can be made. They involve such matters as how long the squatters 

have been living there, the reason or motivation for settling on the land (the squatters in the 

Port Elizabeth case believed they had been given permission by the owner), how serious an 
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emergency it is for the people who have erected their shelters, what kind of housing plans the 

municipality has provided for (although information on this alone will not be determinative of 

the case), and whether or not there has either been formal mediation or at least some other 

attempt to give voice to all parties involved in the conflict. Thus, for Sachs J, the Constitutional 

Court is called to engage in active judicial management according to equitable principles, and 

that these principles are best summarised in the principle of uBuntu. Again to quote Sachs J: 

Thus, PIE expressly requires the Court to infuse elements of grace and compassion into 

the formal structures of the law. it is called upon to balance competing interests in a 

principled way and promote the Constitutional vision of a caring society based on good 

neighbourliness and shared concern. The Constitution in PIE confirmed that we are not 

islands unto ourselves. The spirit of uBuntu, part of the deep cultural heritage of the 

majority of the population, suffuses the whole Constitutional order. It combines individual 

rights with a communitarian philosophy. It is a unifiying motive of the Bill of Rights, which 

is nothing if not a structured, institutionalised and operational declaration in our evolving 

new society of the need for human interdependence, respect and concern.
12

 

Here we see how even the institutional structure of the Constitutional Court was effected in 

that it was called to go beyond its normal operations. Certainly, the substance was affected, as 

indicated by Sachs J’s argument, that the finding of unlawfulness was the beginning of the 

matter and not the end. Both the importance and promotion of mediation reaches to both the 

legal system’s institutions and its culture. Since mediation is not justified simply as a cost saving 

device, but as crucial to the respect that must be given to both sides of the conflict (particularly 

such that formally disempowered and silenced people would be given equality of voice), then it 

must be rooted in an ethical justification. And that ethical justification is, for Justice Sachs, 

uBuntu. Indeed, Justice Sachs, in a recent interview with the ‘uBuntu Project’ argued that 

without uBuntu he would not have been able to adequately resolve the complex legal and 

institutional aspects involved in the case so as to justify overturning the eviction order.  

 

Both John Kandara, an ethnographical assistant my chair is also funding and Kabir Bavikatte are 

engaged in research which point towards the inadequacy of certain notions of property as 

these are used either to defend the ownership of natural resources or indigenous knowledge 

more broadly. Kandara, who has been out in the field for months, has been engaged in 



12 

 

attempting to uncover the living customary law of indigenous people as it relates to these two 

aspects of property: natural resources and indigenous knowledge more generally. Kandara has 

conducted research with an extensive questionnaire and on the ground interviews, including an 

interview with Chief Buthelezi. Of course, both of these projects are still underway. It is clear 

that indigenous ideals affect the way in which property, and property ownership, are viewed 

and understood. Kabir’s current work, which has developed within the framework of the 

Convention on Biological Diversity, has strongly advocated that law in itself must be open to the 

spiritual understandings of the San which do not grasp indigenous knowledge through 

conventional intellectual property rights models. Indeed, indigenous knowledge is not a thing, 

or even an information set, that can be reduced to a product. In other words, the very idea of a 

patent implies a way of knowing that runs against the ethos of San indigenous knowledge. To 

quote Bavikatte: 

The 1997 Heart of the People Decalration states that ‘We uphold the sacredness of life 

and oppose ideas, systems, world views and practices, including global finance and patent 

laws; which define the natural world, its life forms and the knowledge of indigenous 

peoples as property or commodities.
13

 

Thus, again the philosophical notions of the person and the ideals that are integrally connected 

to them affect the way in which legal principles are understood. For example, Bavikatte and 

others working with him have argued that Article 8J of the Convention on Biological Diversity, 

which seeks to protect indigenous knowledge from misappropriation, must redefine what 

misappropriation is. The focus has primarily been on conventional definitions of 

misappropriation – such as theft, or assessing another’s property without permission. The 

struggle here has been to define misappropriation on the basis of an interpretation of the Sans 

ethical framework which would not focus on theft or other abuses of property, but would 

instead define misappropriation as disrespect for the relationality and process of knowledge. 

This redefinition of misappropriation would also affect the way in which protection is 

understood beyond the receipt of monetary rewards for the sale or lease of their knowledge. I 

use the word struggle here because, as John and Jean Comaroff have insightfully pointed out, 

many ethnic groups have indeed successfully incorporated their ethnicity – ie they have made a 

bundle. What is at stake then is the way in which neo-liberal capitalism becomes integral to 
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interpretations of indigenous knowledge, both in its definition and in its struggle for an 

understanding of indigenous knowledge that resists the commodification of neo-liberal 

capitalism. For the Comaroffs, and I agree with them, culture should not be understood as a 

functional adaptation to neo-liberal capitalism. Instead, it must be grasped through an internal 

dialectic of both alienation and resistance. For example, Hilton White, whom I have already 

mentioned, has argued that we can only understand how rural homes for the dead are 

constructed and understood in Zululand against the tragic history of migrant labour. The 

division between work in the city and a home in the rural area takes on a special meaning which 

continues in the post apartheid era. Workers could only truly return ‘home’ after their death. 

During their lifetime, if they were faithful family men, they were to continue their migrancy, 

sending wages to their families. I have argued that uBuntu is an African principle of 

transcendence that turns us back to the ancestors. But what White shows in his careful study of 

the dwelling of culture, is that this past is also a future for the individual migrant, in which he 

can finally dwell in the time before Whiteness. To quote White: 

The cultural space in which the dead dwelt was at once a space of the past and of the 

future then. Pat, in a sense, familiar from cultural discourses everywhere: the home, the 

imagined space of a powerful heritage passed down from a time before ‘whiteness’ and 

entered and dominated the social world. The living could come to know about and 

participate in the qualities of that culture but whatever they invented in the present did 

not share its fully authentic status as culture. On the other hand the space infused with 

that pastness was a space that lay ahead in time for migrants. It was in their personal 

futures that they would come to dwell in culture as ancestrial spirits themselves. So the 

dead, who while alive, had been so intimately familiar with the forms and ways of life 

under whiteness – those very same dead could hope to turn, after death, into subjects of 

culture. They could hope to become aspirations of a powerful difference unsullied by the 

forms of subjections to power that made difference what it was.
14

 

Thus, even the way houses are constructed is part of a complex dialectic, first with the brutal 

realities of colonialism, and now with conditions of liberation within neo liberalism (to quote 

the Comaroff’s telling phrase). 

 

What is written here is in no way meant to deny the importance of the development of 

indigenous ideals as resistance, but simply to grasp the dialectic by which indigenous groups 
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define that resistance and indeed live out custom. It is almost by definition that the living 

customary law, as it is involved in this dialectic, must be studied from the ground up.  

 

But there is another reason why customary law must be studied from the ground up: the 

source of customary law is more often than not defined as action transcendent. Thus, the 

process by which African customary law changes should not be expected to come in abrupt 

shifts in direction. In their work in Limpopo Professor Chuma Himonga and Rashida Manjoo 

have begun a dialogue with 120 traditional leaders, including men and women, from 108 

villages in the tribal authority area, including the royal spokesperson, to ensure a dialogic 

relationship that would allow for the possibility of bottom up engagement. A meeting of the 

researchers and tribal leaders was held prior to the beginning of the field work to discuss the 

broad terms of the proposed research and the logistics of it so as to establish consensus on the 

part of the leaders regarding their participation in the research. Focus group discussions and 

debriefing plenary sessions were facilitated by both the researchers and pre-selected 

interpreters from the local community. The interpreters were afforded an intensive time for 

discussion on the theoretical underpinnings of the research itself so that community members 

would be involved in all levels of the research programme. Himonga and Manjoo’s research 

seeks to identify both the connections and the tensions between the South African Constitution 

and customary law, as well as the ways in which local communities resolve such tensions. The 

key issues to be addressed in the dialogue are domestic violence, succession and inheritance, 

and traditional leadership. The research is only just getting underway, and although uBuntu was 

extolled as key to the shared ethical life of the group, more research will need to be undertaken 

so as to understand the role of uBuntu in the lives of ordinary community members.  

 

Given that the customary law is often represented to be action transcendent, the kind of 

evolution of it must be expected to have will take different a shape to that associated with 

predominant version of modern positive law. Thandabantu Nhlapo has warned against a 

dangerous kind of snobbery that is often mobilised by human rights enthusiasts against the 
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alleged elitism and hierarchies of purportedly traditional tribes. To be sure, Himonga and 

Manjoo’s work is concerned with gender equity. But the question of what gender equity means 

in the course of the living customary law is complex indeed, and its own process must be 

respected. Nhlapo points out that it is all too often that legal elites have deeply internalised 

values of modernisation and westernisation to the point that they are unwilling to share ethical 

space with alternative world views and ontologies which may be perfectly consistent with the 

respect for the dignity of all persons in South Africa. As Nhlapo explains: 

The discussion suggests that the era of African family law is especially vulnerable because 

its institutions and practices tend to reflect a value system that challenges Western 

precepts head-on, not only in the structure of the kinship system but in the ceremonies 

and rituals considered important in the marriage process… Such a system provides fertile 

grounds for human-rights based critiques. This essay questions whether these [critiques] 

always legitimate. Where there is no clear constitutional ground for ousting a particular 

practice or institution (as when, objectively, it causes no demonstrable harm) the courts 

are urged to have regard to considerations that will protect the practice even where it is 

considered ‘unusual’ by the dominant culture. One of the considerations may well be the 

notion of human dignity.
15

 

 

Thus, law reform itself, as important as it is, must take care to respect the competing systems 

of values and ideals that exist within South Africa, including the values and ideals embodied in 

the customary law. Certainly there must be respect for the plurality of the customary laws 

within South Africa. But that said, justifications (often ethical) for respecting legal pluralism do 

not easily apply in a post-colonial nation-state. Robert Cover, in a rightfully renowned essay, 

argued that claims of cultural and legal difference should be legally recognised by the 

overarching nation-states only on two conditions: firstly, that the claim actually find itself in the 

normative aspirations of an ordered community; secondly, that the difference be honoured 

only when the participants in that community actually hold onto that way of life. There are at 

least two difficulties with Cover’s two criteria for the acceptance of legal pluralism. The first is 

that it underestimates the colonial shattering of coherent ways of life. The second point is not 

that the shattering is complete, and that traditional ways of life are wiped out, but that instead 

the complex dialectic of alienation and resistance described by the Comaroff’s is the result. 
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Thus, their term ‘policulturalism’ seems the more apt, both to grasp and to respect legal 

plurality in the post colony. To quote the Comaroffs: 

Self-evidently, in this light, the term ‘multicultural(ism)’ is insufficient to describe the 

fractious heterogeneity of postcolonies. Demeaned in popular usage, it evokes images of 

Disney’s ‘Small World’, of compendia of the Family of Man, of ritual calendars respectful 

of human diversity, and the like; in short, of benign indifference to difference. Neither as 

noun nor as adjective does it make clear the critical limits of liberal pluralism: that 

notwithstanding the utopian visions of some humanist philosophers, the tolerance 

afforded to culture in modern polities falls well short of allowing claims to autonomous 

political power or legal sovereignty. In post colonies, in which ethnic assertion plays on 

the simultaneity of primordial connectedness, natural right and corporate interest, the 

nation state is less multicultural than it is policultural. The prefix, spelled ‘poli-’ marks two 

things at once: plurality and its politicisation. It does not denote merely appreciation on 

the part of the national majority for the customs, costumes, and cuisine of one or another 

minority from one or another elsewhere. It is a strong statement, an argument grounded 

in a cultural ontology, about the very nature of pluri-nation, about its constitution and the 

terms of citizenship within it; about the spirit of its laws, about its governance and its 

hyphe-nation. As we already seen have, in South Africa this takes the form of an ongoing 

confrontation between Euromodern liberalism and variously expressed, variously 

formulated notions of ‘traditional’ authority.
16

 

 

We need to note here that neither uBuntu nor dignity claims the status of relative values, but 

they both claim to represent the idea of humanity. And it is precisely the contest to claims to 

humanity, as well as their relationship with each other, that demands transculturation. This is 

my second reason for claiming that legal pluralism does not adequately grasp uBuntu and 

dignity: because both claim to be universal ideals. But to advocate that we understand legal 

plurality and cultural plurality through the term ‘policulturalism’ in no way undermines 

Nhlapo’s claim that dignity, and certainly uBuntu, demands something like Todorov’s concept of 

transculturation. Transculturation demands that we must actually learn each other’s ways and 

grasp underlying competing values in order to even begin to make a judgement about the 

unconstitutionality of a ritual practice of customary law. Transculturation, in a deep sense, lies 

at the heart of a constitutionalism that would be truly transformative of the former 

institutionalised racism of the legal system. There is good reason, as we have seen in the 
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discussion on Justice Sachs’ judgement, that the process of transculturation has been 

incorporated in constitutional decision making.  

 

uBuntu was taken out of the 1996 Constitution. This has been heavily criticised since uBuntu 

was, for many, seen as the grounding ideal of the black majority that made the Constitution 

possible in the first place. Debates over the language of law have raged ferociously in South 

African legal history – most notably those fought between the Afrikaners and the British. We 

will return shortly to the significance of the omission of uBuntu from the 1996 Constitution. For 

now we need to look at another aspect of the relationship between linguistic plurality, clearly 

recognised in South Africa since there are 11 official languages, as this in turn relates not only 

to uBuntu and the Constitution, but what it means to respect the actual plurality of languages. 

Section 35(3)(k) of the Constitution provides that an accused person has a right to be tried in a 

language of her choice, and where this is not possible because of practical constraints there 

must be an interpretation or interpreter in the chosen language. As Julian Jonker points out, the 

choice for interpretation is almost always made. As he further argues, part of the difficulty that 

leads to the preference for this choice, and has indeed lead at least one High Court to hold that 

s 35 does not give an accused the right to be heard in a language of her choice, is because too 

few of the magistrates and justices in South Africa are fluent in any of the African languages. 

Jonker goes on to argue that other African countries have followed much more aggressive 

language policies, reaching into the instruction of law schools, as part of the process of 

decolonisation. Surely we should recognise the reality that most our, if not all of our black 

students, are studying the law at the University of Cape Town in a foreign language. And that 

this takes a great toll on their ability to take exams and make sense of the very words spoken in 

class, because language always points to a whole set of cultural practices that could well be 

unrecognisable to someone not fluent that a language. It would seem, therefore, that serious 

language reform needs to be undertaken by this law school – reforms that would at the very 

least provide translations of the fundamental course work into isiXhosa and other African 

languages. We certainly should not take the inability of magistrates and justices to speak 
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African languages for a reason to reduce the meaning of s 35(3)(k), but rather read it as a 

mandate for those that are in the legal community of South Africa to take upon themselves the 

responsibility of learning at least one African language as a crucial part of the process of 

transculturation.  

 

South Africa is clearly facing a Constitutional crisis. Some critics of the Constitution have 

argued, for example, that the omission of uBuntu is part of the de-Africanisation of the 

Constitution. Yet Justice Mokgoro herself, whilst questioning the ethical and political wisdom of 

removing uBuntu from the 1996 Constitution has also argued that, as the African principle of 

transcendence, it is the spirit that underlies the entire Constitution and should indeed direct 

the Constitutional Court when dealing with the complex issues raised by the reality of legal 

plurality in South Africa, and how customary law and the values and ideals it represents should 

be respected in accordance with dignity. uBuntu clearly does not defend human dignity in the 

same manner as does Immanuel Kant, but what is important here is precisely that uBuntu can 

and does defend human dignity. Thereby it provides a powerful, if African, basis for the 

acceptance of dignity as the Grundnorm of the Constitution. By taking uBuntu out of the 

Constitution some would argue, and I would be amongst them, that uBuntu is relegated to a 

background justification for dignity, rather than fore grounded as both itself a core principle, 

and a powerful set of ethical arguments that are uniquely African, which would bolster and 

defend dignity as the grundnorm of the Constitution. If the Constitution is to survive the 

criticism that it has been de-Africanised then the process of transculturation must take place at 

the level of Constitutional jurisprudence itself, and indeed there seems to be great recognition 

on the Constitutional Court Bench of the importance of this process.  

 

Many of us have signed petitions to defend the Constitution, but I want to argue strongly that 

we need to reflect on what it means to defend the Constitution, and how we go about doing so. 

I have just argued that the good news is that there can clearly be an overlapping consensus, to 

use the expression of John Rawls, between uBuntu and dignity - even if uBuntu is rooted in afro 
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modernity and carries with it a different notion of the person than that of Euro modernity, and 

other views of Dignity, including that defended by Kant (a view that has made its way into the 

Constitution through the judgements of Justice Ackermann). But what needs to be noted here 

is that both uBuntu and the Kantian view of dignity ground law in an ethical justification, even if 

the Kantian view does so through an imagined social contract. Section 10 holds that everyone 

has dignity, and on one interpretation of the Constitution that I strongly support, dignity then is 

a moral grounding of the entire Constitution. This, of course, is what it means to say that it is 

the Grundnorm. In Kant, there is no distinction between law and morality, at least not in the 

sense that law is not moral. Law is the realm of external freedom, and as such is a realm of 

morality. For our purposes here, I want to emphasise that the Kantian social contract is thus 

explicitly moral and ethical turning on a hypothetical experiment of the imagination in which 

we seek to actualise the kingdom of ends in an actual legal system, and that only such a 

contract could ever hold people together under the law. In his essay On the common saying: 

‘This may be true in theory, but it does not apply in practice’ Kant argued that a Hobbesian 

social contract of any sort, which imagines that human beings “contract” so as to yield to the 

power of the sovereign and of the positive law because of the drive for security, will always 

falter because of its absence of a moral ground. Simply put, there are too many ways to find 

security, or manage risk, that allow individuals to opt out of the social contract. And, indeed, 

many of the problems of rational choice theory are about what to do when so many are finding 

ways to opt out of the social contract. If the only basis for abiding by a legal system is fear and 

security, and there is no moral reason to do so, then there will always be acceptable reasons to 

opt out of the social contract. Indeed, in its most cynical version, we are to expect that 

everyone is trying to opt out at every moment. An example from the United States, is an 

argument made in the Enron Case (made, of course, by Enron lawyers) that Enron employees 

should have expected Enron Employers to rob them of their pensions and therefore the 

employees should have purchased private pension plans. Fancy experts were brought in to 

show that if they had bought private pension plans their losses would have been less 

substantial and their damages would have been mitigated. In other words, the employees failed 

to risk manage in a world in which everyone is expected to get around the law if they can. 
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Kant’s point is that the Hobbesian social contract will fail is prophetic in that it anticipates a 

profound tension between the very idea of a social contract, if it is based only on the social 

coordinating of risk-managing, utility-maximising subjects, and the cohesion and togetherness 

that law, and certainly justice, demands. 

The Kantian social contract on the other hand imagines human beings joined for moral and 

ethical purpose in order to regulate themselves in the name of the kingdom of ends. The 

cohesion is rooted in Kant’s own connection between freedom (understood as autonomy) and 

the possibility that as such beings we can harmonise our interests and aspire to live together in 

the Kingdom of ends. Thus, if Kant is right about Hobbes, and I believe that he is, then the 

Kantian ideal of a free people regulating themselves and their laws through the kingdom of 

ends is the only moral image of the world that allows us to begin to defend the Constitution. 

Such a moral view may well be, and I would argue that it is, incompatible with the brutal 

realities of neo-liberal capitalism. Karl Marx would certainly have agreed with me. Thus, an 

ultimate defence of the Constitution must take seriously the dire poverty in which 50% of 

people in South Africa live as integral to the demand for social and economic reorganisation of 

society. If this is the case then there must be a serious consideration, not only of social 

economic rights, but of socio-economic organisation of society as a whole. Sampi Terrebalnche, 

Mahmood Mandami, and I have once again called for a Justice and Reconcilliation Commission 

to engage in the re-evaluation of the ANC’s acceptance of the Washington Consensus. Both 

dignity and uBuntu demand nothing less than that we examine the reasons for the failure of the 

Constitution to deliver on its promise for a better life for everyone. 
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