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The Rights of Indigenous Peoples:  South Africa summary 
 
 
1.2 Main human rights concerns of indigenous peoples 
Indigenous peoples in South Africa suffer from a variety of breaches of their fundamental human 

rights and freedoms - some similar to those of indigenous peoples all over the world.35 That said, 

South Africa stands as one of the few countries on the continent that has embarked on ambitious 

efforts aimed at redressing the problems of its indigenous peoples. These include legislative, policy 

and judicial interventions that are emerging as possible best practices for other countries on the 

continent to borrow in their bid to address indigenous peoples’ concerns. However, at present some 

concerns remain and are hereto briefly highlighted. These concerns and how the state has attempted to 

solve them are discussed in further detail in part II of this report during the examination of the legal 

framework impacting upon and protecting indigenous peoples in the country. The following therefore 

are some of the main human rights concerns still pertinent to these groups: 

 

1.2.1 Equality and non-discrimination 

While the post apartheid democratic state of South Africa is anchored on non-discrimination and the 

principle of equality, some indigenous peoples, especially the San and Nama (Khoe), continue to 

suffer from exclusion and marginalisation.36 While this situation is traced to the apartheid legacy, 

given that the current government has committed to redressing the wrongs of the past to indigenous 

peoples, a lot remains to be done to change their precarious circumstances.37 
 
35 See CERD’s Concluding Observations on South Africa 2006, para 19; see also generally the 

Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South Africa; Crawhall 

Report of the African Commission’s Working Group of Experts on Indigenous 

Populations/Communities in Africa; Chennells and du Toit 98-113. 

36 CERD Concluding Observations on South Africa 2006 para 19; Crawhall 12; Report of the UN 

Special Rapporteur on Indigenous Peoples’ Mission to South Africa 2. 

37 Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South Africa 2. 

 

1.2.2 Recognition of their identity, language and culture 

Today indigenous peoples are still concerned that despite the gains of a democratic state, the fact that 

their languages and identity are not officially recognised continues to hamper their capacity and 

efforts to enjoy socio-economic development as well as other fundamental human rights and 

freedoms.41  

 

1.2.3 Rights to land and resources 

Indigenous peoples, particularly the Nama and San, were dispossessed of most of their lands and 

resources using racially-discriminatorily laws and policies and, in effect, today ‘constitute some 

of the poorest of the poor in South Africa’.42 According to the Report of the UN Special 

Rapporteur on Indigenous Peoples in South Africa, ‘the root cause hindering economic 

development and intergenerational cultural survival (of indigenous peoples in South Africa) has 

been the forced dispossession of traditional land that once formed the basis of hunter-gatherer and 

pastoralist economies and identities. This historic dispossession of land and natural resources has 

caused indigenous people to plunge from a situation of self-reliance into poverty and a 

dependency on external resources.43 Nutritional levels have dropped due to sedentarisation and 

lack of access to traditional bush food.44 As far as land and resource rights are concerned, ‘the 

most pressing concern of all the indigenous communities is securing their land base, and, where 

possible, re-establishing access to natural resources necessary for pastoralism, hunting-gathering 

or new land-based ventures such as farming. This issue is revisited at greater length in part II of 

this report. 

 

 
41 Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South Africa 2, paras 
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26-32. 

42 Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South Africa para 33; 

Crawhall 12; Chennels and du Toit 100. 

43 S Saugestad ‘The Indigenous Peoples of Southern Africa: An overview’ in Hitchcock and 

Vinding (eds) Indigenous Peoples’ Rights in Southern Africa IWGIA (2004) 38. 

44 As above. 

 

1.2.4 Access to and enjoyment of economic social and cultural rights 

Indigenous peoples in South Africa have in principle equal access to all social services provided by 

the government, including education, health delivery systems and infrastructure. However, they tend 

to be more marginalized than other sectors to the extent that they are concentrated at the lower end of 

the socio-economic scale.  
 

1.2.5 Other important human rights concerns 

Other key concerns include access to justice given the indigent status of most of these communities 

and the need to espouse their rights in courts, as well as the protection of their traditional intellectual 

property and knowledge systems and such other related negotiations. 

 

 
On Poverty: 
 
1.2.3 Rights to land and resources 

Indigenous peoples, particularly the Nama and San, were dispossessed of most of their lands and 

resources using racially-discriminatorily laws and policies and, in effect, today ‘constitute some of the 

poorest of the poor in South Africa’.42 According to the Report of the UN Special Rapporteur on 

Indigenous Peoples in South Africa, ‘the root cause hindering economic development and 

intergenerational cultural survival (of indigenous peoples in South Africa) has been the forced 

dispossession of traditional land that once formed the basis of hunter-gatherer and pastoralist 

economies and identities. This historic dispossession of land and natural resources has caused 

indigenous people to plunge from a situation of self-reliance into poverty and a dependency on 

external resources.43 Nutritional levels have dropped due to sedentarisation and lack of access to 

traditional bush food.44 As far as land and resource rights are concerned, ‘the most pressing concern of 

all the indigenous communities is securing their land base, and, where possible, re-establishing access 

to natural resources necessary for pastoralism, hunting-gathering or new land-based ventures such as 

farming. This issue is revisited at greater length in part II of this report. 

 

______________________________ 

 
42 Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South Africa para 33; 

Crawhall 12; Chennels and du Toit 100. 

43 S Saugestad ‘The Indigenous Peoples of Southern Africa: An overview’ in Hitchcock and 

Vinding (eds) Indigenous Peoples’ Rights in Southern Africa IWGIA (2004) 38. 

44 As above. 

 

 
The CERD has also called upon the state to adopt necessary and appropriate measures to reduce 

poverty and stimulate economic growth, particularly related to the socio-economic situation of 

disadvantaged ethnic groups.307 

 

______________________________ 
307 CERD para 15 

 

 

The Child Care Act 74 of 1983, the Sexual Offences Act of 1957, and the Children’s Act 38 of 

2005339 are some of the key statutes regulating children’s rights. For example, section 50A(1) of the 

Child Care Act prohibits the use, procuring or offering of a child for prostitution, which is a big 
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problem due to the poverty of indigenous children which puts them at risk of being recruited and 

tempted to engage in such kind of child labour.340  

 

______________________________ 
339 Children’s Act 2005 came into effect in July 2007. 

340 See also sec 9 of the Sexual Offences Act of 1957. 

 

 

Indigenous children in South Africa are also at a risk of being engaged in hazardous work due to 

extreme levels of poverty and a lack of access to other basic social services.346  

 

______________________________ 
346 Crawhall 14; 16; 31; see also CRC South Africa 2000 para 37. 

 

 

Indigenous peoples in South Africa remain ‘more marginalised than other sectors…and face different 

challenges within the national society as a result of historical processes and current circumstances’.353 

Granted, there is need to formulate and implement appropriate mechanisms through legislation and 

policies to comprehensively address issues such as land and resource rights, cultural rights, language, 

political participation and representation of traditional authorities and the delivery of the socio-

economic rights of indigenous people. 

 

Further, notwithstanding the progressive provisions within the South African legal framework (as 

identified in this report) which have the potential to give protection to indigenous peoples’ rights, the 

situation remains grave. Indigenous peoples in South Africa continue to lack capacity, partly due to 

extreme levels of poverty, and a lack of awareness to enforce these rights and provisions for their 

benefit and, as such, some of these issues fall within the ambit of advocacy and lobbying.354 The state 

is yet to set in motion specific measures to address these problems and empower indigenous peoples 

to espouse their rights.355 

 

The following are some of the key issues this report identifies as deserving the attention of the state in 

a bid to address indigenous peoples’ concerns. 

 

 Indigenous peoples, notably the Khoi and San, should be recognised as distinct groups with 

specific needs. Their languages should be added in the Constitution as official languages with the 

attendant benefits of research and promotion of the languages and use in education. The state should 

also endeavour to provide official statistical data on these groups as a basis to identity their needs and 

areas of intervention to uplift their livelihood and give meaning to their fundamental human rights. 

 

 One of the immediate and key interventions should be to better the socio-economic conditions of 

indigenous peoples through proper policies and a framework aimed at redressing their recurrent 

poverty. Government programmes and initiatives designed towards this end should give regard to 

indigenous peoples’ unique but dire circumstances that demand holistic measures if their precarious 

socio-economic conditions are to be ameliorated. This should be done in consultation and through 

active participation of the indigenous peoples themselves, development partners and with regard to 

international standards such as ILO Convention 169. For instance, the state needs to assist indigenous 

communities in South Africa to ‘develop viable income-generating projects that maximize existing 

community knowledge and lifestyle preferences’.356 

 

 The restitution of land claims and compensation by indigenous peoples should be expedited and, 

where necessary, the Land Claims Commission and Court should recognise the concept of aboriginal 

title, particularly where the statutory limitations period of 1913 is incompatible with an indigenous 

land claim. 
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 The state should empower and give capacity to indigenous peoples to manage and utilise the lands 

and resources which they occupy for the benefit of the community. This should be within the purview 

of the state’s institutional framework which is best placed to engage other relevant state departments 

to ensure indigenous peoples to realise their rights and to access and manage their natural resources, 

including their intellectual property rights, effectively. Indigenous peoples should also be adequately 

consulted and empowered to participate in issues that affect them and, as such, the various policies so 

far adopted by the state should be comprehensive and coherent to avoid inconsistencies and delays in 

implementation. 

 

 An effective legal framework to facilitate the progressive realisation of socio-economic rights 

should be enacted for the benefit of indigenous peoples, particularly in education, the right to access 

to housing, health care and social security. 

 

 Indigenous peoples’ traditional form of government should be officially recognised and they 

should be represented in the national, provincial and local houses of traditional leaders. 

 

 The inter-departmental task team on Khoe and San issues should make public its findings and give 

direction on the protection and promotion of indigenous peoples’ rights in South Africa. 

 

 The South African Human Rights Commission should set up a specific desk to deal with 

indigenous peoples’ concerns and human rights violations, especially in regions they inhabit. 

 

 Indigenous peoples’ intellectual property rights, such as traditional medicine plants, artwork and 

traditional knowledge systems should be protected by law. 

 

 Gender mainstreaming should be the focus of all policy and legal framework interventions geared 

towards addressing the issues of indigenous peoples. The state should put in place a proper framework 

that recognises women and affords them a voice throughout its engagement with indigenous peoples 

in the state’s efforts to address their concerns, particularly on issues of development and dealing with 

gender-based discrimination and violence. 

 

 The situation of indigenous children demands urgent and immediate measures by the state through 

policy and a legal framework to ward off the cycle of poverty, marginalisation and exclusion that have 

pervaded indigenous peoples’ lives. This is true particularly in the area of education. Therefore, the 

state has a duty to put in place 

 

 The state needs to recognise and appreciate the special and unique relationship that exists between 

indigenous peoples in border areas and as such provide a legal framework that allows easier 

movement and settlement when necessary. 

 

______________________________ 
353 See Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South Africa 2. 

354 Chennels and du Toit 103. 

355 See generally, the Report of the UN Special Rapporteur on Indigenous Peoples’ Mission to South 

Africa; see also Channels and du Toit 103. 

356 See Crawhall 32. 


