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Truth as a valid statement of reality is sovereign in commerce; 

 

An un-rebutted affidavit stands as truth in commerce; 

 

An affidavit must be re-butted point-for-point; 

 

An un-rebutted affidavit is acted upon as the judgment in commerce; 

 

And that a rejection of a contract constitutes a complete rebuttal;  

 

And whereas, 

NOTICE TO PRINCIPLE IS NOTICE TO AGENT AND NOTICE TO AGENT IS 

NOTICE TO PRINCIPLE; 

 

 

ADOPT. To accept, appropriate, choose, or select;  

to make that one's own (property or act) which  was not so originally. To adopt a 

route for the transportation of the mail means to take the steps necessary to cause 

the mail to be transported over that route. Rhodes v. U. S., Dev.Ct.C1. 

 

47. To adopt a contract is to accept it as binding, notwithstanding some defect which 

entitles the party to repudiate it. Thus, when a person affirms a voidable contract, or 

ratifies a contract made by his agent beyond his authority, he is sometimes said to 

adopt it. Sweet. Strictly, however, the word "adopt" should be used to apply to void 

transactions, while the word "ratify" should be limited to the final approval of a 

voidable transaction by one who theretofore had the optional right to relieve himself 

from its obligations. United German Silver Co. v. Bronson, 92 Conn. 266, 102 A. 647, 

648.  

 

"Adoption" of a contract by one not a party thereto is of the nature of a novation. 

Edwards v. Heralds of Liberty, 263 Pa. 548, 107 A. 324, 326. See Affirm. 

 

DISAFFIRMANCE. The repudiation of a former transaction. The refusal by one who 

has the legal power to refuse, (as in the case of a voidable contract,) to abide by his 

former acts, or accept the legal consequences of them. It may either be "express" (in 

words) or "implied" from acts inconsistent with a recognition of validity of former 

transaction. Ryan v. Morrison, 40 Okl. 49, 135 P. 1049, 1050. 

 

VOIDABLE CONTRACT. One which is void as to wrongdoer but not void as to 

wronged party, unless he elects to so treat it. Depner v. Joseph Zukin Blouses, 13 

Cal.App.2d 124, 56 P.2d 574, 575. See, also, Void. 
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ACTIONABLE FRAUD. Deception practiced in order to induce another to part with 

property or surrender some legal right; a false representation made with an intention 

to deceive; may be committed by stating what is known to be false or by professing 

knowledge of the truth of a statement which is false, but in either case, the essential 

ingredient is a falsehood uttered with intent to deceive. Sawyer v. Prickett, 19 Wall. 

146, 22 L. Ed. 105. 

 

To constitute "actionable fraud," it must appear that defendant made a material 

representation; that it was false ; that when he made it he knew it was false,- or 

made it recklessly without any knowledge of its truth and as a positive assertion ; 

that he made it with intention that it should be acted on by plaintiff ; that plaintiff 

acted in reliance on it; and that plaintiff thereby suffered injury. Blair v. McCool, 136 

Or. 139, 295 P. 950, 952.  

Essential elements are representation, falsity, scienter, .deception, and injury. Cobb 

v. Cobb, 211 N.C. 146, 189 S.E. 479, 482. 

 

ACTIONABLE MISREPRESENTATION. A false statement respecting a fact material 

to the contract and which is influential in procuring it. Wise v. Fuller, 29 N.J.Eq. 257. 

ACTIONABLE NEGLIGENCE. The breach or nonperformance of a legal duty, 

through neglect or carelessness, resulting in damage or injury to another. Fidelity & 

Casualty Co. v. Cutts, 95 Me. 162, 49 Atl. 673. 

It is failure of duty, omission of something which ought to have been done, or doing 

of something which ought not to have been done, or which reasonable man, guided 

by considerations which ordinarily regulate conduct of human affairs, would or would 

not do. Goff v. Emde, 32 Ohio App. 216, 167 N.E. 699, 700.  

Essential elements are failure to exercise due care, injury, or damage, and proximate 

cause. Rountree v. Fountain, 203 N.C. 381, 166 S.E. 329, 330. 

 

BAD FAITH. The opposite of "good faith," generally implying or involving actual or 

constructive fraud, or a design to mislead or deceive another, or a neglect or refusal 

to fulfill some duty or some contractual obligation, not prompted by an honest 

mistake as to one's rights or duties, but by some interested or sinister motive.  

State v. Griffin, 100 S.C. 331, 84 S.E. 876, 877; Penn Mut. L. Ins. Co. v. Mechanics' 

Savings Bank & Trust Co., C.C.A.Tenn., 73 F. 653, 19 C.C.A. 316, 38 L.R.A. 33, 

70; Spiegel v. Beacon Participations, 297 Mass. 398, 8 N.E.2d 895, 907. 

 

BAD MOTIVE. Intentionally doing a wrongful act knowing at the time that it is 

wrongful. Luhmann v. Schaefer, Mo.App., 142 S.W.2d 1088, 1090; Davis v. Nash 

Central Motors, Mo.App., 332 S.W. 2d 475, 480. 

 

BLACKMAIL. In one of its original meanings, this term denoted a tribute paid by 

English dwellers along the Scottish border to influential chieftains' of Scotland, as a 

condition of securing immunity from raids of marauders and border thieves. 
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Also, rents payable in cattle, grain, work, and the like. Such rents were called 

"blackmail," (reditus nigri,) in distinction from white rents, (blanche firmes,) which 

were rents paid in silver. 

See Black rents. 

The extortion of money by threats or overtures towards criminal prosecution or the 

destruction of a man's reputation or social standing. In common parlance, the term is 

equivalent to and synonymous with, "extortion,"—the exaction of money, either for 

the performance of a duty, the prevention of an injury, or the exercise of an 

influence. It supposes the service to be unlawful, and the payment involuntary. Not 

infrequently it is extorted by threats, or by operating upon the fears or the credulity, 

or by promises to conceal, or offers to expose, the weaknesses, the follies, or the 

crimes of the victim. Mitchell v. Sharon, C.C.Cal., 51 F. 424; In re Mills, 104 Wash. 

278, 176 P. 556, 562. "Blackmail" has a broader meaning than the New York 

statutory crime of blackmail, and denotes extortion in any mode by means of 

intimidation, as the extortion of money by threats of accusation or exposure, or of 

unfavorable criticism in the press. Guenther v. Ridgway Co., 156 N.Y.S. 534, 535, 

170 

App. Div. 725. 

 

CHEAT, v. To deceive and defraud. State v. Mastin, 277 Mo. 495, 211 S.W. 15, 18; 

Moore v. State, 92 Ind.App. 150, 168 N.E. 202, 203.  

It necessarily implies a fraudulent intent. Clolinger v. Callahan, 204 Ky. 33, 263 S.W. 

700, 702. 

The words "cheat and defraud" usually mean to induce a person to part with the 

possession of property by reason of intentionally false representations relied and 

acted upon by such person to his harm. Antonio Pepe Co. v. Apuzzo, 98 Conn. 807, 

120 A. 681, 682;  

They include not only the crime of false pretenses, but also all civil frauds. Hinshaw 

v. State, 188 Ind. 147, 122 N.E. 418, 419.  

They include all tricks, devices, artifices, or deceptions used to deprive another 

of property or other right. State v. Parker, 114 Conn. 354, 158 A. 797, 800. 

 

CHEAT, n. Swindling; defrauding. "Deceitful practices in defrauding or endeavoring 

to defraud another of his known right, by some willful device, contrary to the plain 

rules of common honesty." Hawk.P.C. b. 2, c. 23, § 1.  

"The fraudulent obtaining the property of another by any deceitful and illegal practice 

or token (short of felony) which affects or may affect the public." Steph.Crim. Law, 

93. 

Cheats, punishable at common law, are such cheats (not amounting to felony) as are 

effected by deceitful or illegal symbols or tokens which may affect the public at large, 

and against which common prudence could not have guarded.  2 Whart.Crim.Law, § 

1116; 2 East, P.C. 818; Von Mumm v. Frash, C.C.N.Y., 56 F. 836; State v. Parker, 

43 N.H. 85. 
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CHEATERS, or ESCHEATORS, were officers appointed to look after the king's 

escheats, a duty which gave them great opportunities of fraud and oppression, and 

in consequence many complaints were made of their misconduct. Hence it seems 

that a cheater came to signify a fraudulent person, and thence the verb to cheat was 

derived. 

Wharton. 

 

COLORABLE TRANSACTION. One presenting an appearance which does not 

correspond with the reality, and, ordinarily, an appearance intended to conceal or to 

deceive. Osborn v. Osborn, 102 Kan. 890, 172 P. 23, 24. 

 

CONCEALMENT. A withholding of something which one knows and which one, in 

duty, is bound to reveal. Dolcater v. Manufacturers & Traders Trust Co., D.C.N.Y., 25 

F.Supp. 637, 641; Strauss v. Dubuque Fire & Marine Ins. Co. of Dubuque, Iowa, 132 

Cal.App. 283, 22 P.2d 582. 

 

The terms "misrepresentation" and "concealment" have a known and definite 

meaning in the law of insurance. 

Misrepresentation is the statement of something as fact which is untrue in fact, and 

which the assured states, knowing it to be not true, with an intent to deceive the 

underwriter, or which he states positively as true, without knowing it to be true, and 

which has a tendency to mislead, such fact in either case being material to the risk. 

Concealment is the designed and intentional withholding of any fact material to the 

risk, which the assured, in honesty and good faith, ought to communicate to the 

underwriter; mere silence on the part of the assured, especially as to some matter of 

fact which he does not consider it important for the underwriter to know, is not to be 

considered as such concealment. If the fact so untruly stated or purposely 

suppressed is not material, that is, if the knowledge or ignorance of it would not 

naturally influence the judgment of the underwriter in making the contract, or in 

estimating the degree and character of the risk, or in fixing the rate of the premium, it 

is not a "misrepresentation" or "concealment," within the clause of the conditions 

annexed to policies. Daniels v. Insurance Co., 12 Cush. (Mass.). 416, 59 Am.Dec. 

192; Sun Ins. Office, Limited, of London v. Mallick, 160 Md. 71, 153 A. 35, 43. 

 

CONCEALMENT MAY BE BASIS OF ESTOPPEL, Lo Bue v. Porazzo, 48 

Cal.App.2d 82, 119 P.2d 346, 348. 

 

Elements 'of such estoppel are concealment of material facts with knowledge 

thereof, ignorance thereof on part of person to whom representations are made, or 

from whom facts are concealed, intention that such person shall act thereon, and 

action induced thereby on his part. Rhoads v. Rhoads, Mo., 119 S.W.2d 247, 152; 

Rosser v. Texas Co., 173 Okl. 309, 48 P. 2d 3'27, 330. 
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The doctrine of "estoppel by concealment and suppression" applies only where there 

has been reduction to practice of invention. Bogoslowsky 

 

DECEIT. A fraudulent and cheating misrepresentation, artifice, or device, used by 

one or more persons to deceive and trick another, who is ignorant of the true facts, 

to the prejudice and damage of the party imposed upon. People v. Chadwick, 143 

Cal. 116, 76 P. 884; French v. Vining, 102 Mass. 132, 3 Am. Rep. 440; In re Post, 54 

Hun, 634, 7 N.Y.S. 438. 

A fraudulent misrepresentation or contrivance, by which one man deceives another, 

who has no means of detecting the fraud, to the injury and damage of the latter. 

A subtle trick or device, whereunto may be referred all manner of craft and collusion 

used to deceive and defraud another by any means whatsoever, which hath no other 

or more proper name than deceit to distinguish the offense. [West Symb. § 68]; 

Jacob. 

A "deceit" is either: (1) The suggestion, as a fact, of that which is not true, by one 

who does not believe it to be true; (2) the assertion, as a fact, of that which is not 

true, by one who has no reasonable ground for believing it to be true; (3) the 

suppression of a fact, by one who is bound to disclose it, or who gives information of 

other acts which are likely to mislead for want of communication of that fact; or (4) a 

promise, made without any intention of performing it. Civ.Code Cal. § 1710; iv.Code 

S.D. § 1293 (Comp.Laws 1929, § 797). 

To constitute "deceit," the statement must be untrue, made with knowledge of its 

falsity or with reckless and conscious ignorance thereof, especially if parties are not 

on equal terms, made with intent that plaintiff act thereon or in a manner apparently 

fitted to induce him to act thereon, - and plaintiff must act in reliance on the 

statement in the manner contemplated, or manifestly probable, to his injury. Corley 

Co. v. Griggs, 192 N.C. 171, 134 S.E. 406, 407; Pain v. Kiel, C.C.A.Mo., 288 F. 527, 

529. See, also, Crossman v. Bacon & Robinson Co., 119 Me. 105, 109 A. 487, 489; 

Alpine v. Friend Bros., 244 Mass. 164, 138 N. E. 553, 554; Hood v. Wood, 61 Okl. 

294, 161 P. 210, 213. 

The essential elements of "deceit" are representation, falsity, scienter, deception, 

and injury. Ochs v. Woods, 221 N.Y. 335, 117 N.E. 305, 306. 

 

In Old English Law 

The name of an original writ, and the action founded on it, which lay to recover 

damages for any injury committed deceitfully, either in the name of another, (as by 

bringing an action in another's name, and then suffering a nonsuit, whereby 

the plaintiff became liable to costs,) or by a fraudulent warranty of goods, or other 

personal injury committed contrary to good faith and honesty. 

Reg.Orig. 112-116; Fitzh.Nat.Brev. 95, E, 98. 

Also the name of a judicial writ which formerly lay to recover lands which had been 

lost by default by the tenant in a real action, in consequence of his not having been 

summoned by the sheriff, or by the collusion of his attorney. Rosc.Real 

Act. 136; 3 B1.Comm. 166. 
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In General 

Deceitful plea. A sham plea; one alleging as facts things which are obviously false on 

the face of the plea. Gray v. Gidiere, 4 Strob., S.C., 443. 

 

DECEPTION. The act of deceiving; intentional misleading by falsehood spoken or 

acted. Smith v. State, 13 Ala.App. 399, 69 So. 402, 403. 

 

DECEPTIONE. A writ that lieth properly against him that deceitfully doth anything in 

the name of another, for one that receiveth damage or hurt thereby. It is either 

original or judicial. Fitzh. N.B. 

 

Deceptis non decipientibus, jura subveniunt. The laws help persons who are 

deceived, not those deceiving. Tray. Lat. Max. 149. 

 

Decipi quam fallere est tutius. It is safer to be deceived than to deceive. Lofft, 396. 

 

FALSE PRETENSES. Designed misrepresentation of existing fact or condition 

whereby person obtains another's money or goods. People v. Gould, 363 Ill. 348, 2 

N.E.2d 324. 

 

Elements of offense include actual fraud, State v. Nuser, 199 Minn. 315, 271 N.W. 

811, 812; State v. Mayer, 196 N.C. 454, 146 S.E. 64, 65;  

 

assertion of a present or past fact, Slaughter v. Commonwealth, 222 Ky. 225, 300 

S.W. 619, 621, 56 A.L.R. 1209; State v. Nuser, 199 Minn. 315, 271 N.W. 811, 812,  

 

falsity of representation, State v. Mayer, 196 N.C. 454, 146 S.E. 64, 65; People v. 

Leaverton, 107 Cal. App. 51, 289 P. 890, 892; 

 

intent to cheat and defraud. Commonwealth v. Campbell, 116 Pa.Super. 

180, 176 A. 246, 250; State v. Johnson, 195 N.C. 506, 142 S.E. 775, 776;  

 

knowledge of the falsity, fraud. Couch v. State, 31 Ala.App. 586, 20 So.2d 57, 58; 

Dennis v. Thomson, 240 Ky. 727, 43 S.W.2d 18, 25;  

 

obtaining of property or something of value. State v. Johnson, 195 N.C. 506, 142 

S.E. 775, 776; Couch v. State, 31 Ala.App. 586, 20 So.2d 57, 58;  

 

perpetration of fraud by means of such false pretenses, State v. Hintz, 200 

Wis. 636, 229 N.W. 54, 55;  

 

reliance on representation, State v. Howley, 220 N.C. 113, 16 S.E.2d 705, 

708, 709;  
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use of pretenses or false representations, Dennis v. Thomson, 240 Ky. 727, 43 

S.W.2d 18, 25; State v. Mayer, 196 N.C. 454, 146 S.E. 64, 65. 

 

Other definitions of "false pretenses" include: 

False representation of existing fact or condition by which a party obtains property of 

another, People ex rel. Courtney v. Sullivan, 363 Ill. 34, 1 N.E.2d 206, 208;  

 

False representation of existing fact, whether by oral or written words or conduct, 

calculated to deceive, intended to deceive, and does in fact deceive, whereby one 

person obtains value from another without compensation, Commonwealth v. 

Johnson, 312 Pa. 140, 167 A. 344, 345, 89 A.L.R. 333; State v. Alick, 62 S.D. 220, 

252 N.W. 644; 

 

false representation of existing or past fact calculated to induce confidence on part of 

one to whom representation is made, and accompanied by or blended with a 

promise to do something in future, State v. Parkinson, 181 Wash. 69, 41 P.2d 1095, 

1097;  

 

false representation of existing fact, made with knowledge of falsity, with intent that 

party to whom it is made should act upon it, and acted upon by such party to his 

detriment. Griffith v. State, 93 Ohio St. 294, 112 N.E. 1017, 1018; State v. Hathaway, 

168 Wis. 518, 170 N.W. 654, 656; State v. Whitney, 43 Idaho, 745, 254 P. 525, 

526; Smith v. State, 74 Fla. 594, 77 So. 274, 276;  

 

false representation of past or existing fact, made with knowledge of falsity, with 

intent to deceive and defraud, and which is adapted to deceive person to whom 

made, State v. Alick, 62 S.D. 220, 252 N.W. 644;  

 

false representations and statements, made with a fraudulent design to obtain 

money, goods, wares, or merchandise, with intent to cheat, 2 Bouv. Inst. no. 2308;  

 

false statement made with knowledge of its falsity, which is intended to deceive, and 

which in fact does deceive, and injury results, Morris Plan Bank of Richmond v. 

Henderson, D.C.N.C., 57 F.2d 326, 327;  

 

fraudulent representation of fact by one who knows it not to be true as is adapted to 

induce person to whom made to part with something of value, Fisher v. 'State, 161 

Ark. 586, 256 S.W. 858, 860; State v. Tanner, 22 N.M. 493, 164 P. 821, 822, 

L.R.A.1917E, 849; State v. Luff, 1 Boyce (Del.) 152, 74 A. 1079, 1080; State v. Barr, 

63 Idaho 59, 117 P.2d 282, 286;  

 

misrepresentation of past fact, knowingly made to induce another to part with his 

property, People v. Martin, 372 Ill. 484, 24 N.E.2d 380, 381, 382;  
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misstatement of fact, Carr v. State, 60 Ga.App. 590, 4 S.E.2d 500, 501;  

 

Representation of some fact or circumstance, calculated to mislead or deceive, 

which is not true, State v. Grant, 86 Iowa 216, 53 N.W. 120; Commonwealth v. 

McKnight, 289 Mass. 530, 195 N.E. 499, 506. 

 

A "false pretense" must be as to an existing or past fact. 

State v. Neal, 350 Mo. 1002, 169 S.W.2d 686, 689; Commonwealth v. Becker, 151 

Pa.Super. 169, 30 A.2d 195, 197. 

 

A pretense is the holding out or offering to others something false and feigned. This 

may be done either by words or actions, which amount to false representations. In 

fact, false representations are inseparable from the idea of a pretense. Without a 

representation which is false there can be no pretense. State v. Joaquin, 43 Iowa, 

132. 

 

Gist of offense of "obtaining money by false pretenses" is the fraud and deception by 

the perpetrator, his motive, and the result-the fact that a person was deceived and 

defrauded. Frazier v. Commonwealth, 291 Ky. 467, 165 S.W.2d 33, 34. 

Giving of worthless check is, in itself,  

"false pretense". State v. Augustine, 114 W.Va. 143, 171 S.E. 111, 113; Laird v. 

Employers Liability Assur. Corporation, Limited, of London, England, 2 Terry 216, 18 

A.2d 861, 862. 

 

In "false pretenses" owner intends to part with his property in 'money or chattel but it 

is obtained from him by fraud. People v. Santora, 51 Cal.App.2d 707, 125 P.2d 606, 

608. 

 

One distinction between "embezzlement" and "false pretenses" is that in the former 

case the defendant does not have title to the property, while in the latter, he has. 

State v. Serkau, 128 Conn. 153, 20 A.2d 725, 727. 

 

FALSE REPRESENTATION. A representation which is untrue, willfully made to 

deceive another to his injury. See, also, Deceit and Fraud. 

 

A deceitful representation, or one contrary to the fact, made knowingly and with the 

design and effect of inducing the other party to enter into the contract to which it 

relates; a declaration of present intention, false when made, to perform act in future, 

Pease & Elliman v. Wegeman, 223 App.Div. 682, 229 N.Y.S. 398, 400;  

 

a representation known to be false by person making it, or made without knowledge 

as a positive statement of known fact upon which another relied and acted, Platte 

Valley Bank v. Lemke, 141 Neb. 218, 3 N.W.2d 396, 399;  
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a representation of what is true, which nevertheless creates an impression 

which is false. Newark Trust Co. v. Lackawanna Inv. Co., 88 N.J.Eq. 541, 103 A. 

168, 169; McClellan v. Tobin, Ind., 219 Ind. 563, 39 N.E.2d 772, 774;  

 

an assertion of knowledge which in fact one does not have, Tone v. Halsey, Stuart & 

Co., 286 Ill.App. 169, 3 N.E.2d 142, 147;  

 

an assertion of something as true which one does not know to be true, Hargrove v. 

Henderson, 108 Cal.App. 667, 292 P. 148;  

 

Such representations as will deceive persons of ordinary prudence. Union Central 

Life Ins. Co. v. Kerron, 128 Or. 70, 264 P. 453, 455; Holmberg v. Prudential Savings 

& Loan Ass' n, 130 Or. 1, 278 P. 943, 945. 

 

A "false representation" may arise from any conduct capable of being turned into a 

statement of fact. Bundesen v. Lewis, 291 Ill.App. 83, 9 N.E.2d 327, 334. 

 

A "false representation" may be made scienter, so as to afford a right of action in 

damages, in any of the following ways : (1) With actual knowledge of its falsity; (2) 

without knowledge either of its truth or falsity; or (3) under circumstances in which 

the person making it ought to have known if he did not know of its falsity. Horton v. 

Tyree, 104 W.Va. 238, 139 S.E. 737, 738; Sebastian County Bank v. Gann, 121 Ark. 

145, 180 S.W. 754, 755. 

 

A false representation, within Bankruptcy Act not affected by discharge, must involve 

moral turpitude or intentional wrong. Hisey v. Lewis-Gale Hospital, D.C.Va., 27 

F.Supp. 20, 23. 

 

False statements although future in form may be "false representations" of existing 

facts and conditions. National Theatre Supply Co. v. Rigney, Mo.App., 130 S.W.2d 

258, 263. 

 

To maintain an action for damages for "false representation," the plaintiff, in 

substance, must allege and must prove by a preponderance of the evidence the 

following elements: 

(1) What representation was made; (2) that it was false; (3) that the defendant knew 

it was false, or else made it without knowledge as a positive statement of known fact; 

(4) that the plaintiff believed the representation to be true; (5) that the plaintiff relied 

on and acted upon the representation; (6) that the plaintiff was thereby injured; and 

(7) the amount of the damages.  

Peterson v. Schaberg, 116 Neb. 346, 217 N.W. 586, 587. 
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FALSUS IN UNO, FALSUS IN OMNIBUS. False in one thing, false in everything. 

Commonwealth v. Billings, 97 Mass. 406; Mercer v. Wright, 3 Wis. 645; State v. 

Williams, 47 N.C. 257; Dawson v. Bertolini, 70 R.I. 325, 38 A.2d 765, 768. 

 

The doctrine means that, if testimony of a witness on a material issue is willfully false 

and given with an intention to deceive, jury may disregard all the witness' testimony. 

Hargrave v. Stockloss, 127 N.J.L. 262, 21 A.2d 820, 823. 

 

The maxim deals only with weight of evidence, Metropolitan Life Ins. Co. v. Wright, 

190 Miss. 53, 199 So. 289, 290.  

 

It does not relieve jury from passing on credibility of the whole testimony of a false 

swearing witness or excuse jury from weighing the whole testimony. State v. Willard, 

346 Mo. 773, 142 S.W.2d 1046, 1052.  

 

It is a mere rule of evidence affirming a rebuttable presumption of fact, under which 

the jury must consider all the evidence of the witness, other than that which is found 

to be false, and it is their duty to give effect to so much of it, if any, as is relieved 

from the presumption against it and found to be true. Levine Bros. v. Mantell, 90 

W.Va. 166, 111 S.E. 501, 504; Shecil v. United States, C.C.A.Wis., 226 F. 184, 187. 

 

It is not a rule of law and false statement, State v. Sturchio, 127 N.J.L. 366, 22 A.2d 

235, 237. It is not a rule of the law of evidence, but is merely an aid in weighing and 

sifting of evidence. Dawson v. Bertolini, 70 R.I. 325, 38 A.2d 765, 768.  

 

It is particularly applied to the testimony of a witness who, if he is shown to have 

sworn falsely in one detail, may be considered unworthy of belief as to all the rest of 

his evidence. Grimes v. State, 63 Ala. 168; Wilson v. Coulter, 51 N.Y.S. 804, 29 App. 

Div. 85; White v. Disher, 67 Cal. 402, 7 P. 826. 

 

The rule is merely permissive and not mandatory. Bankers' Health & Life Ins. Co. v. 

Nichols, 44 Ga.App. 536, 162 S.E. 161. 

 

Where a party is clearly shown to have embezzled one article of property, it is a 

ground of presumption that he may have embezzled others also. The Boston, 1 

Sumn. 328, 356, Fed.Cas.No.1,673; 

 

FRAUD. An intentional perversion of truth for the purpose of inducing another in 

reliance upon it to part with some valuable thing belonging to him or to surrender a 

legal right; a false representation of a matter of fact, whether by words or by conduct, 

by false or misleading allegations, or by concealment of that which should have been 

disclosed, which deceives and is intended to deceive another so that he shall act 

upon it to his legal injury. Brainerd Dispatch Newspaper Co. v. Crow Wing County, 

196 Minn. 194, 264 N.W. 779, 780.  
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Any kind of artifice employed by one person to deceive another.  

Goldstein v. Equitable Life Assur. Soc. of U. S., 160 Misc. 364, 289 N.Y.S. 1064, 

1067.  

 

A generic term, embracing all multifarious means which human ingenuity can devise, 

and which are resorted to by one individual to get advantage over another by false 

suggestions or by suppression of truth, and includes all surprise, trick, cunning, 

dissembling, and any unfair way by which another is cheated. Johnson v. Mc- 

Donald, 170 Okl. 117, 39 P.2d 150.  

 

"Bad faith" and "fraud" are synonymous, and also synonyms of  dishonesty, infidelity, 

faithlessness, perfidy, unfairness, etc. Joiner v. Joiner, Tex.Civ.App., 87 S.W. 2d 

903, 914, 915. 

 

It consists of some deceitful practice or willful device, resorted to with intent to 

deprive another of his right, or some manner to do him an injury. As distinguished 

from negligence, it is always positive, intentional. Maher v. Hibernia Ins. Co., 67 N.Y. 

292; Alexander v. Church, 53 Conn. 561, 4 A. 103; Studer v. Bleistein, 115 N.Y. 316, 

22 N.E. 243, 7 L.R.A. 702; McNair v. Southern States Finance Co., 191 N.C. 710, 

133 S.E. 85, 88.  

 

It comprises all acts, omissions, and concealments involving a breach of a 

legal or equitable duty and resulting in damage to another. Coppo v. Coppo, 163 

Misc. 249, 297 N.Y.S. 744, 750.  

 

And includes anything calculated to deceive, whether it be a single act or 

combination of circumstances, whether the suppression of truth or the suggestion of 

what is false, whether it be by direct falsehood or by innuendo, by speech or by 

silence, by word of mouth, or by look or gesture.  

People v. Gilmore, 345 Ill. 28, 177 N.E. 710, 717.  

 

Fraud, as applied to contracts, is the cause of an error bearing on a material part of 

the contract, created or continued by artifice, with design to obtain some unjust 

advantage to the one party, or to cause an inconvenience or loss to the other. Civil 

Code La. art. 1847. Strauss v. Insurance Co. of North America, 157 La. 661, 102 So. 

861, 865; Jesse French Piano & Organ Co. v. Gibbon, Tex.Civ.App., 180 S. 

W. 1185, 1187. 

 

Fraud, in the sense of a court of equity, properly includes all acts, omissions, and 

concealments which involve a breach of legal or equitable duty, trust, or confidence 

justly reposed, and are injurious to another, or by which an undue and 

unconscientious advantage is taken of another. 1 Story, Eq.Jur. § 187; Howard v. 

West Jersey & S. S. R. Co., 102 N.J.Eq. 517, 141 A. 755, 757. 
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Fraud is either actual or constructive. Actual fraud consists in deceit, artifice, trick, 

design, some direct and active operation of the mind ; it includes cases of the 

intentional and successful employment of any cunning, deception, or artifice used to 

circumvent or cheat another; it is something said, done, or omitted by a person with 

the design of perpetrating what he knows to be a cheat or deception. Constructive 

fraud consists in any act of commission or omission contrary to legal or equitable 

duty, trust, or confidence justly reposed, which is contrary to good conscience and 

operates to the injury of another. Or, as otherwise defined, it is an act, statement or 

omission which operates as a virtual fraud on an individual, or which, if generally 

permitted, would be prejudicial to the public welfare, and yet may have been 

unconnected with any selfish or evil design. Or, according to Story, constructive 

frauds are such acts or contracts as, though not originating in any actual evil design 

or contrivance to perpetrate a positive fraud or injury upon other persons, are 

yet, by their tendency to deceive or mislead other persons, or to violate private or 

public confidence, or to impair or injure the public interests, deemed equally 

reprehensible with actual fraud. 1 Story, Eq.Jur. § 258. Code Ga.1882, § 

3173 (Civ.Code 1910, § 4622) ; People v. Kelly, 35 Barb., N.Y., 457; Jackson v. 

Jackson, 47 Ga. 99; Massachusetts Ben. L. Ass'n v. Robinson, 104 Ga. 256, 30 S.E. 

918, 42 L.R. A. 261; Allen v. United States Fidelity & Guaranty Co., 269 Ill. 234, 109 

N.E. 1035, 1038. 

 

Fraud is also classified as fraud in fact and fraud in law. The former is actual, 

positive, intentional fraud. Fraud disclosed by matters of fact, as distinguished from 

constructive fraud or fraud in law. McKibbin v. Martin, 64 Pa. 356, 3 Am.Rep. 588; 

Cook v. Burnham, 3 Kan.App. 27, 44 P. 447.  

 

Fraud in law is fraud in contemplation of law; fraud implied or inferred by law; fraud 

made out by construction of law, as distinguished from fraud found by a jury from 

matter of fact; constructive fraud (q. v.). See 2 Kent, Comm. 512-532; Delaney v. 

Valentine, 154 N.Y. 692, 49 N.E. 65; Lovato v. Catron, 20 N.M. 168, 148 P. 490, 

492, L.R.A.1915E, 451; Furst & Thomas v. Merritt, 190 N.C. 397, 130 S.E. 40, 43. 

 

Fraud is also said to be legal or positive. The former is fraud made out by legal 

construction or inference, or the same thing as constructive fraud. Newell v. 

Wagness, 1 N. D. 62, 44 N.W. 1014.  

 

Positive fraud is the same thing as actual fraud. Douthitt v. Applegate, 33 Kan. 395, 

6 P. 575, 52 Am.Rep. 533; Nocatee Fruit Co. v. Fosgate, C.C.A. Fla., 12 F.2d 250, 

252. 

 

Actionable fraud. See Actionable. 

Extrinsic or collateral fraud justifying equitable relief against a judgment or decree 

means some intentional act or conduct by which the prevailing party has prevented 
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the unsuccessful party from having a fair submission of the controversy. Farley v. 

Davis, 10 Wash.2d 62, 116 P.2d 263, 268. 

 

Pious fraud is a subterfuge or evasion considered morally justifiable on account of 

the ends sought to be promoted; particularly applied to an evasion or disregard of 

the laws in the interests of religion or religious institutions, such as circumventing the 

statutes of mortmain. 

 

Statute of Frauds. This is the common designation of a very celebrated English 

statute, (29 Car. II. c. 3,) passed in 1677, and which has been adopted, in a more or 

less modified form, in nearly all of the United States. Its chief characteristic is the 

provision that no suit or action shall be maintained on certain classes of contracts or 

engagements unless there shall be a note or memorandum thereof in writing signed 

by the party to be charged or by his authorized agent. Its object was to close the 

door to the numerous frauds and perjuries. It is more fully named as the "statute of 

frauds and perjuries." Smith v. Morton, 70 Okl. 157, 173 P. 520, 521; Housley v. 

Strawn Merchandise Co., Tex.Com.App., 291 S.W. 864, 867; Norman v. Bullock 

County Bank, 187 Ala. 33, 65 So. 371, 372; Garber v. Goldstein, 92 Conn. 226, 102 

A. 605, 606. 

 

FRAUD IN TREATY. Arises where a person is induced by some fraudulent 

representation or pretense to execute the very instrument intended to be executed 

but under a misrepresentation as to the contents thereof. Meyers v. Murphy, 181 Md. 

98, 28 A.2d 861, 862. 

 

FRAUD ORDER. A name given to orders issued by the postmaster general, under 

Rev.St. §§ 3929, 4041, 39 U.S.C.A. §§ 259, 732, for preventing the use of the mails 

as an agency for conducting schemes for obtaining money or property by means of 

false or fraudulent pretences, etc. 

They are not restricted to schemes which lack all the elements of legitimate 

business, but the statute applies "when a business, even if otherwise legitimate, is 

systematically and designedly conducted upon the plan of inducing its 

patrons by means of false representations to part with their money in the belief that 

they are purchasing something different from, superior to, and worth more than, what 

is actually sold;" Harris v. Rosenberger, Mo., 145 F. 449, 16 C.C.A. 225, 13 

L.R.A.,N.S., 762. 

The fraud order is issued to the postmaster of the office through which the person 

affected by it receives his mail. It forbids the post-master to pay any postal money 

order to the specified person, and instructs the postmaster to return all letters to the 

senders if practicable, or if not, to the dead letter office, stamped in either case with 

the word "fraudulent." The method of testing the validity of the fraud order is to apply 

to the federal court for an injunction to restrain the postmaster from executing it. The 

decision of the postmaster-general is not the exercise of a judicial function; if he 
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exceeds his jurisdiction, the party injured may have relief in equity; Degge v. 

Hitchcock, 229 

U.S. 162, 33 S.Ct. 639, 57 L. Ed. 1135. 

 

LEX EST TUTISSIMA CASSIS; SUB CINPEO LEGIS NEMO DECIPITUR. 

Law is the safest helmet; under the shield of the law no one is deceived. 2 Inst. 56. 

 

MISDESCRIPTION. An error or falsity in the description of the subject-matter of a 

contract which deceives one of the parties to his injury, or is misleading in a material 

or substantial point. 

 

MISREPRESENTATION. Any manifestation by words or other conduct by one 

person to another that, under the circumstances, amounts to an assertion 

not in accordance with the facts. A. P. Landis, Inc., v. Mellinger, 116 Pa.Super. 167, 

175 A. 745, 746. 

 

An untrue statement of fact. An incorrect or false representation. That which, if 

accepted, leads the mind to an apprehension of a condition other and different from 

that which exists. Colloquially it is understood to mean a statement made to deceive 

or mislead. Haigh v. White Way Laundry Co., 164 Iowa 143, 145 N.W. 473, 474, 50 

L.R.A.,N.S., 1091; Zackwik v. Hanover Fire Ins. Co., Mo. App., 225 S.W. 135, 138. 

 

In a limited sense, an intentional false statement respecting a matter of fact, made by 

one of the parties to a contract, which is material to the contract and influential in 

producing it. Wise v. Fuller, 29 N.J.Eq. 262; Hicks v. Wynn, 137 Va. 186, 119 S.E. 

133, 135. 

 

A "misrepresentation," which justifies the rescission of a contract, is a false 

statement of a substantive fact, or any conduct which leads to a belief of a 

substantive fact material to proper understanding of the matter in hand, made 

with intent to deceive or mislead. Rhodes v. Uhl, 189 Iowa 408, 178 N.W. 394, 400. 

 

Misrepresentation such as will amount to false pretense is not confined to mere oral 

misstatements of fact but includes distribution of printed matter, or a course of 

conduct, manifestly intended to deceive as to conditions actually existing. 

Commonwealth v. Dougherty, 84 Pa.Super. Ct. 319, 321. 

 

False or fraudulent misrepresentation is a representation contrary to the fact, made 

by a person with a knowledge of its falsehood, and being the cause of the other 

party's entering into the contract. 6 Clark & F. 232. 

 

Negligent misrepresentation is a false representation made by a person who has no 

reasonable grounds for believing it to be true, though he does not know that it is 

untrue, or even believes it to be true. L.R. 4 H.L. 79. 
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Innocent misrepresentation occurs where the person making the representation had 

reasonable grounds for believing it to be true. L.R. 2 Q.B. 580. 

Insurance law. A statement of something as a fact which is untrue and material to 

the risk, and which assured states knowing it to be untrue and with intent to deceive, 

or which insured states positively as true, not knowing it to be true, and which has a 

tendency to mislead. Lawson v. Southwestern Voluntary Ass'n, 168 Va. 294, 191 S. 

E. 648, 649. 

Material misrepresentation. In insurance law, one that would influence a prudent 

insurer in determining whether or not to accept the risk, or in fixing the amount of the 

premium in the event of such acceptance. Sovereign Camp, W. 0. W., v. Parker, 36 

Ga.App. 695, 138 S.E. 86, 87. MISSA. Lat. The mass. 

 

UNCONSCIONABLE BARGAIN. All unconscionable bargain or contract is one which 

no man in his senses, not under delusion, would make, on the one hand, and which 

no fair and honest man would accept, on the other. Hume v. U. S., 10 S.Ct. 134, 132 

U.S. 406, 33 L.Ed. 393; Edler v. Frazier, 174 Iowa 46, 156 N.W. 182, 187; Hall v. 

Wingate, 159 Ga. 630, 126 S.E. 796, 813; 2 Ves. 125; 4 Bouv. Inst. n. 3848. 

 

UNCONSCIONABLE CONDUCT. Conduct that is monstrously harsh and shocking  

to the conscience. Domus Realty Corporation v. 3440 Realty Co., 179 Misc. 749, 40 

N.Y.S.2d 69, 73. 


