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Money grows on trees

The banking and f inancia l system 
globally is under scrutiny as scandal 
af ter scandal rocks what we had 

always assumed was a trustworthy industry, 
solid as rock. 

But things have changed. There is little doubt 
that the irresponsible practice of securitisation 
and inter-bank lending brought about the 
global credit crunch. After setting in motion 
the subprime crisis that dumped the global 

economy into the worst recession in living 
memory, banks were exposed for manipulating 
the Libor and Euribor interbank interest rates 
- providing false figures on key interest rates 
upon which mortgages and loans are priced - 

Discovering 
The Money Tree

promises to pay"“
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affecting millions of families and hundreds of 
thousands of companies, large and small, across 
the globe. As one commentator noted: “This 
dwarfs by orders of magnitude any financial 
scam in the history of the markets.” 

In addition, the information age has brought 
to the man in the street the knowledge that 
“money” is no longer backed by gold reserves, 
but fabricated through the fractional reserve 
banking system. 

Given how pervasive the f inancial system 
is – affecting every aspect of our lives – it has 
become critical that we move out of our comfort 
zone where ignorance was bliss. We need 
to become far more proactive and involved, 
understanding thoroughly how the system 
works. This is the only way in which we can shift 
from being victims of a system we have helped 
to create through ignorance, complacency and 
greed, to becoming empowered consumers 
and users of these systems, understanding the 
rules so we can play the game or step outside the 
game for our own collective best interests, and 
the interests of generations to come.  

Understanding the rules
We cannot play on an equal footing in the 
global financial system if we don’t understand 
the rules. While learning the rules requires 
time, effort and dedication, it is absolutely 
necessary if we are to become empowered 
players, instead of victims. 

It is not possible to explain the intricacies 
of the entire global f inancial system in one 
article, but there are a few concepts that, 
once understood, will help us to understand 
the basic tenets of the system, notably the 
f ract iona l reser ve bank ing system and 
securitisation. 

The fractional reserve system 
In previous articles in REIM, we revealed that 
banks do not actually lend out money they 
already possess, but rather “create” the money 
loaned to borrowers, using the “promise to 
pay” signed by the borrower. In other words, 
“money” is created through debt.   

This is called a ‘fractional reserve’ banking 
system, and it is used by governments, central 
banks and f inancial institutions across the 
globe. On a national scale, central banks print 
money that has no intrinsic value, based on 

a “promise to pay” issued by a government. 
Because this new “money” has no intrinsic 
value, it derives its value by literally taking 
value from the money already in circulation, 
and this is what is called “inf lation”. The 
money already in circulation is worth ever less 
to give value to new money that is printed. This 
practice was taken to extreme in Zimbabwe 
not so long ago, when the government ’s 
practice of simply printing more money at a 
rate well in excess of economic growth, sent 
inf lation to levels above 1 000%, rendering 
the money already in circulation worthless. 
Of course, today, they do not really actually 
“print” more money, but simply “create” the 
money through a “deposit entry”, even though 
no deposit was made by anyone! 

The same happens when a bor rower 
approaches a bank for a loan. The bank does 
not actually have the money it “loans” to the 
borrower. They simply “create” money, through 

similar electronic “deposit entries” or “book 
entries”, simply based on a borrower’s “promise 
to pay”, with no actual deposit being made by 
anyone, anywhere.

This raises a number of issues, including the 
legal validity of a “loan” and the legality and the 
morality of charging interest on such a “loan”. 
It has been contested in a number of court cases 
that a “loan” agreement cannot exist legally 
under these circumstances, because the bank 
did not “lend” something they had prior title, 
ownership and rights to. The “money” lent to 
the borrower did not exist before the borrower 
signed the all-important “promise to pay”, but 
was “created” based on the borrower’s “promise 
to pay”. How can a loan agreement exist when 
nothing was loaned?   

This, furthermore, raises issues around the 
charging of interest. How can the bank charge 
interest on a “loan” that is not legally valid? If 
the “money” loaned is “created” out of nothing 
more than a “promise to pay” - which belongs 
to the borrower - and the bank does not loan 

its own money to the borrower, why is interest 
charged by the bank? “A management fee 
payable to the bank for managing the system 
seems more appropriate,” comments Robert 
Vivian, Professor of Finance and Insurance at 
the School of Economic and Business Sciences 
at the University of the Witwatersrand. 

Securitisation
Another hot topic over the last few years is 
the practice of securitisation. Banks securitise 
loans by bundling them together, using a special 
purpose vehicle (SPV), and selling them to 
third party investors, who trade them on the 
capital markets.  

For example, in the home loan market, the 
borrowers’ promissory notes are backed by 
collateral through the mortgage contract 
on the property. As such, these become 
“mortgage-backed securities”.  The bank 
approaches another institution that buys and 

sells mortgage-backed securities. It “sells” 
the buyer’s mortgage-backed security to this 
institution for the full amount – the principal 
and interest - payable by the buyer over the 
period of the mortgage loan. This is up to three 
times the amount of the principal debt. Since 
the bank is paid in advance, it makes a tidy 
profit without using or risking its own money.

However, legally, once a bank securitises 
a loan, it loses all rights to it – ie the bank is 
no longer the owner of the debt. Should the 
borrowers default on their loans, the debt 
to the SPV and its investors are covered by 
insurance policies, called “credit default swaps” 
in the US and other countries. While the use 
of this insurance has not been confirmed in 
South Africa, it stands to reason, according 
to legal experts, that an SPV trading on a 
stock exchange would be required to have this 
insurance in place. 

The South African Securitisation Forum 
has confirmed that the implication of this is 
that the bank cannot, for example, repossess 

“How can a loan agreement exist when 
nothing was loaned? And how can the 
bank charge interest on a “loan” that is 

not legally valid? ”
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the property if the borrower defaults on 
repayments, because the bank no longer has 
any rights to the property that is the collateral 
for a “ loan” which has been securit ised 
and now belongs to another entity. Quite 
simply, there can be no legal case against the 
defaulting borrower, because all parties have 
been settled. The bank was settled when the 
mortgage-backed security was sold, and the 
investors were settled through an insurance 
policy.  

Several recent court rulings in a number of 
states in the US have, essentially, declared 
the practise of securitising home loans illegal, 
and as a result numerous banks have stopped 
foreclosure procedures on homeowners who 
have defaulted on their mortgage repayments. 
The implications are staggering: four million 
people in the US have had their homes 
repossessed illegally and the banks have been 
forced to pay out $8.5 billion in settlements.   

The situation in South Africa
How do these practices in the global financial 
system impact South Africa? 

South Africa has one of the most advanced 
financial systems in the world, which is why we 
survived the global economic crisis better than 
most developed countries. But this does not 
mean there is nothing to be concerned about.   

The fract iona l reser ve system is used 
extensively in South Africa. According to 
Russell Lamberti, writing on Mises.co.za/
blog, the blog of the Mises Institute South 
Afr ica (w w w.mises.co.za): “Since 2000 
the SARB [South African Reserve Bank] 
probably printed about R100 billion out of 
thin air. This allowed the commercial banks 
to use about R40 bi l l ion to fractional ly 
leverage at about 40:1 and create about R1.6 
trillion in additional money out of thin air 
(that’s R1,600,000,000,000).” This means 
that South Africa has quadrupled its money 
supply in the last decade and, of course, the 
value of this new money must be derived 
from the money in circulation, creating 
inf lation. He adds that: “Since 2000, the 
US Fed balance sheet grew 370%. Over the 
same time the SARB balance sheet increased 
from R76bn to R440bn, about 480%. In 
other words, since 2000 the SARB balance 
sheet has grown 1.3 times more than the Fed 
balance sheet.” 

The fractional reserve system is also used 
by our banks to “create” money based on the 
borrowers’ “promises to pay”, which raises 
the issues of the legal validity of the loans 
and legality and morality of charging interest 
when “nothing” was loaned, because the money 
“loaned” did not belong to the bank, but was 
“created” ex nihilo (out of nothing) based solely 
the borrower’s “promise to pay”.  

The Banks Act states that a bank cannot act as 
an agent or intermediary for a third party, such 
as a securitisation SPV, without the express 
written consent of the customer. However, 
according to the South African Banking 
Association’s website, local banks securitise 
loans worth about R30 billion a month. The 
issue here is that if a bank securitises a loan, 
it loses all rights to the asset. This means the 
bank cannot, for example, repossess property 
put up as collateral on a loan which has been 
securitised, because the bank no longer has 
any rights to the debt. It could well mean that 
thousands of homes may have been illegally 
repossessed by banks in South Africa too.  

The issue has already been tested in court, and 
on a number of occasions, it has resulted in a 
bank abandoning the foreclosure proceedings, 
because it was no longer the lawful owner of the 
debt. 

These practices are also being challenged in 
the High Court by NewERA (New Economic 
Rights Alliance), a non-profit organisation 
supported by  150 000 people, which argues 

that if a loan has been securitised, not only 
has the borrower’s legal status with the bank 
changed, but the debt with the bank no longer 
exists. Their case is supported by extensive 
evidence and research with specific reference 
to South African economics and South African 
law and presented by lawyers acting pro-bono. 
The banks have emphatically argued that they 
cannot understand NewERA’s papers and the 
court ruled that NewERA must amend its 
papers, “removing all the evidence”. NewERA 
has said it will file amended documents with 

renewed ferocity, “to protect millions of South 
Africans from what we believe are blatant and 
unscrupulous actions of the banks.” Follow the 
case on www.newera.org.za.

REIM asked the banks and the major 
role players the following questions about 
securitisation. 

1. Can you provide us with an indication of 
 the value of loans securitised and what 
 percentage of these loans are home loans? 
2. Does a consumer have the right to know 
 if their loan has been securitised? Or is 
 there a clause in the credit agreement that 
 the client signs that provides the bank with 
 the rights to securitise the loan? If so, can 
 you provide a sample of the wording used? 
 If not, how is the client informed? 
3. Can a consumer choose not to have their 
 loan securitised? 
4. How can a consumer trace the securitisation 
 of his/her loan?  
5. How do the banks ensure compliance with 
 the legislation that credit agreements that 
 have been sold or traded are registered with 
 the NCR? 
6. How is the legal standing of a South 
 African citizen’s loan affected if the loan 
 has been securitised? 
7. How would the debt counselling process be 
 affected by securitisation?

The Banking Association of South Africa 
did not bother to acknowledge or respond to 
numerous emailed requests for information. 

The National Credit Regulator (NCR) – 
legally mandated to protect the interests of 
South African credit consumers - replied: “The 
NCR views this matter in an extremely serious 
light and is giving it the requisite attention. For 
fear of comprimising the project the NCR is not 
at liberty to discuss any details at this stage”. 
Frightening. Especially given the fact that the 
National Credit Act, Sec 69(4) requires that all 
credit agreements that have been sold or traded 
(ie securitised) are to be registered with the 
National Credit Regulator. 

“If the ownership of the debt shifts, it could 
mean the banks have no legal status over the 

debt, because they do not own the debt.”



UPFRONT

www.reimag.co.za 15www.reimag.co.za

Humbulani Salani, spokesperson for FNB 
Legal, simply responded: “We can confirm 
that currently FNB does not have any home 
loan securitisation outstanding in the market.  
When securitisation transactions were entered 
into by FNB in the past, it did not breach any 
law. Securitisation is an industry matter.”  

Steven Barker, Standard Bank’s Head of Home 
Loans, replied: “Only a small portion of Standard 
Bank’s Home Loans form part of a securisation 
arrangement. The customer agrees upfront that 
the bank may cede its rights and delegate its 
obligations under any loan agreement to a third 
party. Where a loan is securitised there is generally 
a cession of the rights under the mortgage bond 
registered at the Deeds Office. The terms and 
conditions of the loan agreement are not affected 
by the securitisation and a customer is required 
to repay the loan as set out in the loan agreement. 
The debt counselling process and any rights 
under the National Credit Act is not impacted. 
Further, Standard Bank complies with its 
reporting requirements under the Act.” 

Absa noted that, currently, their total 
residentia l mortgage book amounts to 
approximately R233bn and only about 2% of 
this has been securitised. “Worth mentioning 
is that the performance of South African 
residential mortgaged backed securitisation 
transactions have been superior to those in 
the US over the last 10 years. This is primarily 
due to South Africa’s very well-regulated 
securitisation market where transactions 
are monitored by the SARB, the JSE, 
international rating agencies and the NCR. 
Fitch Ratings recently released a report 
confirming that EMEA (Europe, the Middle 
East and Africa) residential mortgaged 
backed securitisation transactions (from 2000 
to 2011) had significantly lower losses than 
their US counterparts.” 

With regard to the questions about the 
consumer’s rights, Absa stated the following: 
“The customer will receive a letter from Absa 
to advise the customer [in the event] of the 
securitisation of the loan and thereafter the 
credit provider’s details are ref lected in all 
communications to the customer. Usually there 
is an express provision for a credit provider to 
transfer its rights and obligations. It should be 
noted that a credit provider has a common law 
right to transfer rights without consent. The 
NCA did not remove this right.”

Fur thermore ,  Absa notes that “ The 
consumer remains indebted under the loan, 
albeit to a different creditor and, save for this, 
the terms and conditions of the loan do not 
change. The debt counselling process is not 
affected by securitisation and the consumer is 
still entitled to exercise the rights he/she has 
in terms of the National Credit Act.” 

Deborah Solomon, founder of theDCI, 
the debt counselling industry portal that 
has become the springboard to better debt 
management for thousands of overly indebted 
consumers, offered a different view. 

“The NCR is aware of the process of called 
‘securitisation’ and have stated that they are 
investigating how this fits into the National 
Credit Act. We have also brought the matter of 
securitisation to Minister Rob Davies’ attention 
and will hopefully get some answers from the 
Minister’s office. We have also requested further 
information from the NCR regarding the 
compliance of the banks in terms of registering 
credit agreements that have been sold or traded 
with the NCR, but nothing has been forth 
coming as yet. In terms of the NCA, the banks 
must give the debt counsellors information as per 
their request. But the banks all have one ‘template 
answer’ and obviously feel that they do not have  
to answer these types of questions. It is another 
point which we have raised both with the NCR 
and with the Minister,” says Solomon.  

May 2013 SA Real Estate Investor 
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She notes that from a debt counsellor’s 
perspective, securitisation has huge implications, 
as the counsellor needs to know who the debt 
belongs to, to ensure negotiations and payments. 
“If we do not know who the real owner of the 
debt is, how can we make a judgement call on the 
outstanding ownership of the debt?” 

In terms of the effect of securitisation on the 
debt counselling process, Solomon says that it 
could mean that a credit agreement is illegal. 
“If the ownership of the debt shifts, it could 
mean the banks have no legal status over the 
debt, because they do not own the debt. The 
new holder or owner of the debt would also 
need to be a registered credit provider in terms 
of the NCA. Of course, a debt counsellor 
would look at the debt differently if they 

knew it was securitised and would question 
the legality of the action on behalf of the 
consumer.” 

Solomon further notes that consumers 
absolutely have the right to know if their 
loan has been securitised. “If the bank has 
securitised a debt, made money from your 
signature without your consent or knowledge, 
and then try to take legal action against you 
should you default on the loan, it is 100% your 
right as a consumer to know this. Maybe this 
could be the reason why the banks have not 
embraced the NCA or tried to window dress 
the debt counselling process, because they 
know that should the truth be revealed, they 
could stand to lose more than what they are 
currently worth.”   

So what to do? 
How do these issues impact ordinary South 
Africans? And what can we do about it? 

1. Get informed
Firstly, we need to realise that we ordinary South 
Africans don’t know what is really going on. 
The “money” in the financial system is no longer 
backed gold reserves, nor are deposits in the bank 
held safely in a vault. “Money” is little more than 
electronic bookkeeping entries based on “promises 
to pay”. 

It is up to us to demand and ensure that our 
financial system operates on sound principles. As 
the people of Cyprus just discovered, relying on 
government or the financial authorities in a country 
to monitor and maintain the system responsibly, can 
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lead to unimaginable consequences: government 
“appropriating” as much as 40% of the money in 
depositors’ accounts at its two biggest banks to bail 
out the financial institutions!

We need to become informed, involved and 
concerned citizens who understand what is going 
on and what the implications are, and take the 
necessary action to safeguard our rights and 
interests, not only for ourselves, but for our fellow 
South Africans and our children.   

2. Become part of the solution
We also need to understand that the fractional 

reserve system is dangerous and inherently 
unsustainable. As Russell Lamberti, head 
strategist at ETM Analytics, wrote in an article 
published in the Mail & Guardian: “The current 
financial crisis is no accident. It is the predictable 
and logical result of fractional reserve banking and 
the political-legal privileges that make this system 
possible.” 

Because the “credit” or “money” loaned by banks 
is not backed up by actual deposits in the bank, 
but simply on ever-more “promises to pay”, it is 
creating a credit pyramid that drives unsustainable 
over-consumption. 

 
This is patently clear in South Africa. While our 

financial system is strong and highly regulated, 
the reality is that debt levels in South Africa 
are frightening. There are 19.69 million active 
credit consumers, of which 46.9% - almost half 
- have impaired credit records. Our 75.8% debt-
to-disposable income ratio is extremely high by 
our own historic standards, and this at a time of 
prolonged low interest rates.

The value of outstanding credit balances in the 
South African household sector showed growth 
of 9.8% year-on-year (y/y) to R1.311 trillion up 
to the end of February 2013. The components of 
instalment sales and unsecured credit (comprising 
personal loans, micro finance, credit card debt and 
overdrafts) continued to record relatively strong 
growth of 19.6% y/y and 27.4% y/y respectively in 
February. 

The rise of unsecured lending in particular 
has raised alarm bells. Many experts are deeply 
concerned about the level of debt defaults that 
could occur if interest rates begin to rise. 

We cannot deny that our excessive debt levels 
are a part of the problem – our demand for 

credit is driving an ever-more unsustainable 
and shaky f inancial system. We need to 
understand the system, and we need to 
use it responsible and intelligently. And, 
simultaneously, we need to demand that those 
in power also use the system responsibly and 
intelligently to protect us from the financial 
disasters that are playing out across the globe. 

Be part of the solution by drastically reducing 
the number of your valuable “promises to pay” 
f loating around in the f inancial system. In 
other words, avoid making debt, especially 
the kind of short-term, high-interest debt that 
enslaves us to the financial system. If you need 
assistance, email reimsave@budgetf itness.
co.za or visit www.thedci.co.za. 

3. Take action
We are far too comfortable and complacent in 
South Africa. And complacency is dangerous 
– we hardly notice how our freedoms and our 
values as a society are being eroded - like a 
frog that is slowly boiled to death. When 
organisations such as theDCI, NewERA or 
the Free Market Foundation alert us that our 
rights are under threat, we need to take action. 

If banks are enforcing “loans” that have no 
legal validity and are charging interest on 
these “loans” that do not legally exist, we need 
to take action. If banks are repossessing homes 
and other assets illegally when the debts in 
question have been securitised, we need to 
stand up against a violation of human rights 
that is destroying thousands of people’s lives. 
If our government and financial institutions 
are “creating” money in a way that threatens 
our entire f inancial system, we need to do 
something. 

Investigate the claims and efforts of a 
g rowing number of organisat ions and 
“common law movements” that are working 
to bring transparency and fairness to the 
government and f inancial systems. These 
decentralised and non-violent organisations 
have been around for years across the globe 
and they certainly have impressive numbers of 
followers. In the US they are called “Sovereign 
Citizens” and in the UK they are cal led 
“Freemen on the Land.”

Some local examples include NewERA; 
the newly-established Ubuntu political party 
(www.ubuntuparty.org.za) formed on the 

principles of absolute equality, abundance for 
all and Unity Consciousness; and the One 
People’s Public Trust (OPPT), which now has 
a South African branch (www.oppt.co.za), 
formed to “free the people of South Africa 
from the shackles of a corrupt government and 
a tyrannical banking system”. We need to start 
getting involved. We need to join and support 
organisations that are remaining vigilant and 
are working to protect our rights.  

Most importantly, understanding that the 
“money” in the system is essentially worthless, 
because it is not backed by gold reserves or even 
deposits held, we need to shift our attention 
away from making and saving “money” and 
begin to focus on acquiring real assets. And 
to do this, you need to follow the system of 
building real, tangible wealth that is as old as 
the financial system itself: securing real assets 
in a trust. 

We are not talking about cash in a bank 
account or a fancy car. We are talking about 
real, tangible assets that not only increase in 
value over time, but also – at the same time 
- produce an ongoing, passive and inflation-
linked income. These assets include, for 
example, a sustainable business run by an 
independent management team; royalties, 
copyright and patents; and of course, the cream 
of the crop: income-producing properties, 
especially those that are sustainable, featuring 
alternative energy, a rainwater tank and a 
vegetable garden.

These assets must be safeguarded in a well-
structured trust, managed by professionals, 
to ensure superior protection of the assets 
against the many risks we face in the current 
unstable f inancial system, so the wealth is 
preserved from generation to generation. 

We are not simply victims of an ongoing 
conspiracy between big corporate financial 
ent it ies and government. The t ruth is 
more likely that we have become victims 
of a system we have helped create through 
ignorance, blind compliance and greed. But 
we can help create a more transparent, fair 
and stable system, if we are willing to get 
informed, become part of the solution and 
take the right action to defend our rights 
vigorously, build real wealth and protect it for 
the future generations. 


