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Thank you for taking the interest to reading these practical guidelines regarding 
Common Law marriages. this document provides you with the necessary to ensure a 
solid foundation for the aspect that marriage is a contract. Soon, this process will be 
the norm; couples using these guidelines are certainly pioneers of a positive new 
way of living. Welcome. 
 
First an Introduction to UZA 
 
The judiciary, as a separate and independent branch of government, should provide 
fair and accessible justice services that protect the rights of people, preserve 
community welfare and inspire real public confidence. There currently is no 
confidence in the status quo as all courts are commercial courts where contracts are 
enforced and the people’s trusts are being breached. All are equal before the law, 
therefore every court system should be: of all the people, by all the people, for all the 
people in order to achieve the law. Only lawful trial by jury community courts can 
protect the people’s rights.  The values it holds should be common to all people, but 
these values also reflect the unique and pivotal role that the courts play in the 
cultural, social and economic life of every nation. 
 
South Africa Law 
South Africa has a 'hybrid' or 'mixed' legal system, formed by interweaving of a 
number of distinct legal traditions: a civil law system inherited from the Dutch, a 
common law system inherited from the British, and a customary law system inherited 
from indigenous Africans (often termed African Customary Law, of which there are 
many variations depending on the tribal origin). These traditions have had a complex 
interrelationship, with the English influence most apparent in procedural aspects of 
the legal system and methods of adjudication, and the Roman-Dutch influence most 
visible in its substantive private law. As a general rule, South Africa follows English 



2 

law in both criminal and civil procedure, company law, constitutional law and the law 
of evidence; while Roman-Dutch common law is followed in the South African 
contract law, law of delict (tort), law of persons, law of things, family law, etc. With 
the commencement in 1994 of the interim Constitution, and in 1997 its replacement, 
the final Constitution, another strand has been added to this weave. 
 
Sources of South African Law 
South Africa's law is sourced from (1) statutory law made by the legislative body (the 
most important of which is of course the Constitution), (2) common law (this includes 
the Roman-Dutch 'old authorities' and judicial precedent gleaned from case law), (3) 
African customary law, and (4) foreign and international law. Note that Custom, and 
Legal scholarship are not in themselves sources of law, although they inform the 
interpretation and application of law. 
 
Sources of law that are binding or authoritative must be followed by judges in making 
decisions, while persuasive sources are not binding on their decisions. The 
authoritative effect of a source for a particular decision depends on the type of 
source, the position of the judge in the hierarchy of courts, and the other sources that 
are relevant to the question at hand. 
 
Constitution 
The Constitution of South Africa Act, 1996 (published as Act No. 108 of 1996) which 
governs and applies to all law and conduct within the territory of South Africa. Any 
law or conduct which contravenes the provisions of the Constitution is invalid and 
therefore illegal. 
 
Customary international law 
232. Customary international law is law in the Republic unless it is inconsistent with 
the Constitution or an Act of Parliament. 
 
Application of international law 
233. When interpreting any legislation, every court must prefer any reasonable 
interpretation of the legislation that is consistent with international law over any 
alternative interpretation that is inconsistent with international law. 
 
Self-determination 
235. The right of the South African people as a whole to self-determination, as 
manifested in this Constitution, does not preclude, within the framework of this right, 
recognition of the notion of the right of self-determination of any community sharing a 
common cultural and language heritage, within a territorial entity in the Republic or in 
any other way, determined by national legislation. 
 
UZA: http://giftoftruth.wordpress.com/common-law-grand-jury-south-africa/ 
 
 
 
 
 
History of Common Law Marriage 
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The tradition of common law marriage emerged in the middle ages in England.  It 
began because the priests and officials who were charged with performing marriage 
ceremonies were often unable to travel to the more rural areas of the country.  As a 
result of that, a man and a woman might begin living together and, "hold out to the 
community," that they were married.  And, if they considered themselves to be 
married, they were. 
 
You can understand how that tradition might migrate to a country as vast as South 
Africa.  In our pioneer days, there were many, many areas with no priests, pastors, 
or judges, yet people still fell in love and still considered themselves to be husband 
and wife.  If you've ever driven from Cape Town to Johannesburg you can certainly 
understand that a judge or pastor would have to cover a lot of territory. 
 
Since 1994 with the new constitution of South Africa, common and customary law 
are recognised jurisdictions in the interpretation of the Bill of Rights (39), so it is no 
longer necessary to be married by a pastor or a legal official.  
 
 
If married at common law, do we need to get a divorce if we break up?  
 
The answer to that depends on your circumstances and the way in which you 
entered into the common law marriage. 
 
You can become common law married one of two ways.  You can go to the 
magistrate’s court and fill out a certificate swearing that you're married under the 
common law.  Or, you can simply move in together and hold out to the community 
as being husband and wife.  If you get married by swearing out the formal 
certificate, you HAVE to get a divorce. 
 
If you get married by moving in together and holding out to the community, you 
may or may not have to get a divorce.  We suggest that you meet four conditions 
for this type of an informal marriage: 
 
(1) - You both have to be over the age of 18. 
 
(2) - You have to live together.  That doesn't mean just shacking up.  That means 

sharing a residence where you both actually live and consider to be your home. 
 
(3) - You have to hold out to the community as being husband and wife.  That 

means such things as introducing one another as, "My husband," or "My wife," 
or signing leases together as Mr. and Mrs. 

 
(4) - You have to consider yourselves married. 
 
Now the first three conditions are fairly easy to prove.  You can find people in the 
neighbourhood who know that you've been living together and you can usually dig 
up paperwork or check books with the Mr. and Mrs. on it.  The fourth condition is 
where some people get some wiggle room, because it's a subjective condition.  How 
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can anyone prove what you were feeling?  If you say that you didn't consider 
yourself to be married, how can they prove that you did?  And, if you didn't consider 
yourself to be married you weren't and you don't need a divorce. 
 
Does that mean that you should just walk away from the situation without getting a 
divorce?  Not always.  If, for instance, you've had kids together, you want to see 
that they're legally protected and that child support and visitation is set up properly.  
If you've acquired real estate or other substantial community property, you need to 
have it divided by the court when you separate, so that there's clear title to the 
property. 
 
On the other hand, if you've lived together for a relatively brief period of time, there 
are no kids, and you're splitting up your property with no problems, why bother?  
Why spend several hundred rand in court fees and lawyers’ fees, when you can just 
walk away from it?  In that type of a case, it really doesn't make sense to get a 
divorce. 
 
 
In summary:  
If you were married common law by swearing to a certificate at the court house, you 
HAVE to get a divorce. 
 
If you were married common law without swearing out a certificate AND you have 
children, you probably should get a divorce. 
 
If you were married common law without swearing out a certificate and you 
accumulated substantial property together, you probably should get a divorce. 
 
If you were married common law and you have no children and no substantial 
property, take your pick. 
 

AFFIDAVITS 
 
you can show proof of your common law relationship by providing affidavits from 
two people who are aware of your common law relationship and an affidavit from 
yourself regarding your history together. 
 
Affidavit Requirements: 
1. How long the two of you have lived together. 
2. A listing of addresses where you lived together. 
3. Any awareness of any public announcement of your common law marriage. 
4. If you were considered as husband and wife among your neighbours, friends, and 

relatives. 
 
Your own affidavit should also state: 
1. The place, suburb, city, province etc. where the two of you agreed to be husband 

and wife. 
2. The date when you made this decision. 
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3. Any previous marriage relationships, both licensed and under common law. If 
there are any such marriages, you will need to provide wedding dates, and how 
the relationships ended. 

The following documents may be helpful in proving your common law marriage: 
naturalization certificate, immigration record, insurance policy, deeds, passport, 
child's birth certificate, bank records showing joint accounts as husband and wife, 
church, employment, and other records. 
Remember that all affidavits must be notarized or witnessed by 2 people other than 
yourselves. Also get 2 witnesses to initial each page bottom right. 
 
Providing false information or concealing important facts can be considered a 
violation of the law and may be punishable by a fine, or imprisonment, or both. 
 
If you have any further questions, please post them on the brand new page: 
 
http://giftoftruth.wordpress.om/common-law-marriage/ 
 
Common Law Express Trusts: 
We strongly recommend that you go this route. For more info: 
http://giftoftruth.wordpress.om/express-trusts/ 
 
What can we do for you? 
1. Assist you in drawing up Affidavits.  
2. Designing a personalized Common Law Marriage Certificate. 
3. Placing you on our Common Law Marriage Record. 
 
Donations: 
Feel free to donate towards your own common peace and freedom at 
http://giftoftruth.wordpress.com/donations/  
 
This Court of Record currently runs on a volunteer and donations process only. The 
people’s court cannot continue without your on-going support.  
 
Freely give and freely you will receive. 
 
In Peace - UZA   


