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No one who writes critically of the current governance of this country should fail to mention the 

dire straits in which we wallowed a mere 20 years ago. No one involved in the legal profession in the 

years before 1994 should forget the sense of illegitimacy, unaccountability, injustice, and hopelessness 

which pervaded our legal system under apartheid.  

There were some noble exceptions among lawyers and even judges, who kept alive the ideal of  

democratic constitutionalism. We have made magnificent progress in many ways, which makes my 

concerns all the more distressing, because they represent regressions from the ideal, and might threaten a 

return to past practice. 

My focus is only on challenges to the rule of law directly related to the administration of justice, 

although “tenderpreneurship” and narrow-based crony-enrichment are cancers which strike at the heart of 

the Constitution, which values “openness, accountability and responsiveness”. 

Among the basic values of our constitutional democracy is the rule of law. No one is above the 

law, and the exercise of all public power is subject to review by the courts. This idea represents an 

achievement of universal significance, the result of centuries of human struggle.. 

Four issues signal that our system is under stress, that we face substantial challenges to the 

sustainability of the rule of law. 

 THE RESTRUCTURING OF THE ADMINISTRATION OF THE COURTS AND THE  

LEGAL PROFESSION 

This year sees the culmination of a long process of discussing, amending and revising proposals 

about the structure and governance of the superior courts. The destructive attempt in 2004/05 to exert 

undue executive influence over the courts, which was  resisted by a united judiciary, seems to have been 
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diluted. It seems clear from the Superior Courts Bill that the Office of the Chief Justice will play a leading 

role in the resourcing and administration of such courts. Given the natural inclination of the executive to 

rein in the courts, firm and fearless judicial leadership becomes ever more important. 

Two aspects of the proposals in the Bill ought to be drawing more attention, however. It will 

probably be proposed that the terms of office of Constitutional Court (CC) judges be the same as those of 

other judges. Those currently on the Court were appointed in anticipation that they’d serve for only 15 

years, and this change would essentially freeze the membership of the Court for some time to come. If it 

is accepted, it should only apply to those appointed in future. 

Secondly, it seems that the creation of a single apex court will be proposed, which again has 

consequences for the qualities desired of the justices of the CC, in terms of their experience of the broad 

sweep of the law, and the competence of the CC as a whole to hear any kind of legal dispute. 

 

Shifting focus, the independence and governance structures of the legal profession, which are 

effectively under its control at present, appear to be threatened by an anxious desire by government to 

exercise a substantial degree of influence, in terms of the long-debated Legal Practice Bill. This would be 

disastrous for the rule of law, and the professional representative bodies need resolutely to resist such 

predations. 

Finally, but no less of a threat, is the “reorganisation” of the National Prosecuting Authority 

under its new head, which again signals an interventionist executive and even manipulation by stealth.  
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B] USE OF THE LEGAL PROCESS  

Many worthy causes have been fought successfully before the courts, often to achieve 

socio-economic rights. Yet news coverage seems dominated by issues which have cast the judicial 

process in a negative light. I refer,for example, to the almost endless series of court appearances of 

President Zuma, pursuing every possible avenue to stall his potential prosecution. This was of course 

enmeshed in other political contests, but it resulted in unwarranted and irresponsible criticism of the 

courts by Zuma supporters. The CC/Hlophe/JSC dispute, which has not yet ended, has had an even more 

damaging effect on public perceptions.These battles have cost the taxpayer tens of millions of rand in 

legal costs, which may also be resented. 

More recently, we have seen the tendency to fight “party political” battles through the legal 

process rather than through the vigorous and tolerant exchange of views. Opposition parties are quick to 

threaten legal action, and the ANCYL and COPE spend much of their political energy -- but at least their 

own money-- on going to court.  

Now, I fully endorse everyone’s constitutional right to take justiciable disputes to court, but what 

is enormously worrying is the inevitable fallout for the legitimacy of the courts when judges have to 

decide such highly politicised and divisive issues. The recent utterance from an office-bearer of the 

ANCYL (that a judgment which went against the League was “drunken”) exemplifies such dangers. It is 

simply outrageous, and apparently remains unaddressed.  The leadership of the judiciary must take it up 

with the Minister of Justice, for it cannot be allowed to stand. 

 Regrettably, by many accounts, the “judicial mindset” has been affected by this belligerent 

atmosphere. Many commentators have warned against the “politicisation of the law and the legalisation of 

politics”. To some extent this is inevitable in a constitution built on judicial review, but it needs to be 

monitored and the proper judicial role defended. If the courts become needlessly enmeshed in political 

controversy, they may lose the hard-won public respect built in the past 16 years.Let those who so loudly 

trash the judges not whine when they seek recourse to court in future, and find an empty shell, destroyed 

by their own invective. 

C] STATE NON-COMPLIANCE WITH COURT ORDERS 
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The Constitution depends for its effectiveness on different parts of government respecting each 

other.Three instances of the State’s failure to comply with court orders give cause for concern:  

--- the appalling inefficiency (including non-compliance with court orders) which has epitomised 

the social grants administration in the Eastern Cape,and has drawn fierce and repeated criticism from the 

courts; 

--- the occasional lack of urgency by the executive in remedying unconstitutional statutes; and 

--- the patchy implementation of judgments granting socio-economic rights. 

These instances seem to evidence a care-less attitude to court orders which prevails in some 

departments of state, and this past week we saw trade unions threatening to defy such an order. This 

tendency must be exposed and eliminated. 

D] MEDIA FREEDOM AND THE PROTECTION OF INFORMATION BILL 

There is little that need be added to those criticisms which have been expressed .  Perhaps one 

aspect of the Bill which has had less attention need be emphasised: not only are very high maximum 

sentences of imprisonment WITHOUT the option of a fine provided for (up to 25 years imprisonment), 

but MINIMUM  terms of between 3 and 15 years are also prescribed. 

The administration of justice needs critical media to inform the public and to hold the judges 

accountable. This Bill threatens the core constitutional values of openness, accountability and 

responsiveness.  

 

In an interview conducted not long before  he was elected, President Zuma criticised the CC as 

regarding itself as being “close to God”, and professed perplexity about why the Court could exercise an 

authority which prevailed over the wishes of the popularly elected majority party. This demonstrates a 

profound lack of understanding of the basic premise of our constitutional system . How pervasive and 

tenacious is this view among the leadership and membership of the ANC?  If it is widely held, the 

temptation to curtail the authority of the courts and to depart from the rule of law must be strong. 

Our constitutional democracy is a precious living legacy. We must fight to maintain and 

strengthen it. 


